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FO RE XV0Ri1)

ll- FMA~lIJ RS OIF (A R Rýl'NL I(M ý \VIRI Ill. I LR\IN1M. I
c~tdlblisl a1 goveli11leilt that f)IOItc(Ic tit tI ghts Of the Itlhl-
viIidul ý6t1iii1 a iIce O iet. a ~svstelI that iinpimovd tijIOll
EuirOpeal (designls. (o\ýlejdeitclei. tllw .\iiieii(MaIS

)tIO(I- d at g )\ertittetit undU er tilie ArtiIts Of ( .( UIe( ler~ili)li
s- IOsc (Oni~ledciritiOi 01 states. ht(lm\V1l, tilie gio\\iiig

IhitiOl had(Ia weak ihitimihl xoi~c adi~ little niciatriti( ldia sta-
Ills. After ( IIlV tell \cairs undl~er thils s~sIciIl. th tit( 5 sta es
iii/cl theilened(IlOr iIn rc Ilauit lud j)(ml and 11 (haf~t~ed tile
US5 (Onst itultiOnl.

liu'gol again., %\it to l)i-(te(tl the IIlIlivi(Iltidlstitil
I-tyigts h V( lIighl t he (reatll O()I(f an energeti 1iiatimutal g' er1i -
mnciit. lThus thle u's (A )tIstlitlti() %%i as mritteti. %\ith U lIiiptI-O

tIlises. ail(l Suibimitted to thle people tOi their tatif ic, ti( iii

After- vigo )'0U5 IRt~IN( (leIate. this (()lieiWt l~e in tile
Vltidalieiltal lit%\ of the lcand1(.

File (:oilstillitiOit has einduried with few' adlditiOnial
aIinet 1(1 nietS fl 1101 in: eIhtil tV0 CMFIC(ttL iS-bl)i Im: itwit hislit
CIts:IItIIuIItg (lel)ilte. Ill this newest (( iit rlbtit l ~to t(i lie writ-
Sings of' (A)ilst it lit jotial schlars: I . paIpers addr es's tlie P~resi-
dent's5 war powers, the r-ole ot (Congress ill fori-Cgn lpOIiR.
andl Other qutestions of' Interp)reting thle ( OnstittttiOii ill ithe

Ims:Uerti era. These curreint Issues hlave at their scs~re thle
sameC funildam~entali (jiLeSti( iis thatl . ;itIIahted d~ebilate (Itt ring
the (Constitutional Cs: nventiOi lin 1787: how~ best to prs~tect
soc.ý iv whivilec guadriing the ri-ghts Of tile iitdi\'i(I-tta. liOW best
to give stifficient power to thle executitive while gtuatding
against abuse of* pOw~er. But even ats we debate. we celebrate
Ouri ' ContItitutitn is)t. ad(ocumtent hm )ge(I of' Ingrain edh ;\meici-
catl beliefs thlat Our republic call be secured(In dlcth rights
of, thle Individual sat egtiar led.

V1CF.ADIrRAL.. US Nxv.\,'

PRESIDEN v, N



,.\ I-ER I\\() (TEN IRILS (W). E!,\ILE ANI) IN IERREIA II( )N,
the lundanmintal (oinfliot established by he US (A )nsiitu-
ti()il ilU among thlie t hree bIllranches of Alcinkcai (Goterileint
is alive atnd well. As the vIpers ini this volunic aitest.

perhaps in lin olhcr area is that (onllict so persistent ilIia
ill natiolnal s5cu.i-ilv.

Inl tile words oft EdCward S. (A )lWinl, tile US (Ailstit1-

tiol is not o(il\- -an ivitation to struggle'' amoiug tihe
Conigress. tilie lPrtsidenit. and the Cour-ts 1C'r tilhe )1i\ ilt'gts
of' directing American foreign poli(\ 1 bill all invitation
for them to struggle over all aspects of natkiCal scculit\v
issues.

HistOry has mlold.ed (C ivtrted, and xlpandcld tile
powers and institutions C[t the A.merican (Governnment. As
Justice ()iver VcX dtlJ holhntes wrote in lie (C.mma, Im'w.
"The life of the law has ni't been logic, it has beent expC.ri-
ence.''2 And it was the I H8( ,ears o[ the Americai (Co lo -
nial experience preceding thie adoptio<n of the`
COnStitutiiion that influeinced the Founding Fathers.

Many of the same issues that con lronted those men
at Philadelphia are (ontenitC ti)Lis today. How long shumld
the President serve? Should lie be limited to twv'o fotir-
year terms or one six-year term Cor no limit at all? What is
the role of the President as (Commander ill (Ihiet? Is it ain
oflice or a power? What is the propier use C)t tile \t'tof
Should the Presidcnit's aulhoritv be expalndeld Ib\ a line-
itemn veto that might result in more contrC)l olter a:ppro-
priations? Does the President have thie right tCo appoCint
his own people to serve him, Or imst thle he subljeC~ted to
intense examinatiCm by the Senate? What is the l)Cwcr oC
the President over treatiess? Argunment about th le lPrusi-
dent's authority over-and interpretation C(f-trteaties has
forever been an irritant in ot' history of niegotiations.



;IotlgylCSS. Its clitillicieitc(! p)Ocrs gilrl~lllteed s.Ll1 )letld( \

fo tiIhat hralwitl of oul! go\etI-ilil(,Ilt. I liesI. j)0wcr. mu s

(cfletdlt( ;111(1 51)e(ifi(, its oppjosedl to fthe \ ag(Ic alid of tcli
i!ýsorx powersI gril1ie( I( thIle Iies'idclit, I.ldia tl( IIMiC

tii h! it hundredi \cars thlere was litiI tleag,1ll1ilelt mcrl lhie

p)ower (Iiu-ing tile C iv~il War. lie did~ s(o if it( [lie ihil oft

(lonre~ss

I hese ~Ilca(Lrcs, %% hed icl Idr I it\ It-gal m 011m. X\\ uc \ I'll

adil a pulli i( .(eSsity .. (Itistling that (olIIgless, would
rcadlilV ratiIk themi. It i's lheliec ut Iloilling L'Is iwLcII (101

bceo0ti(Ithc (oilstitiltiolnal (Alpoll)~(ý o (f Congylcs.S;

(:otngitss theni tatified.( lus aItiolls ill tile Ilaigluidg of

ati:l~l l)pi-oriltiot :\I -t .. s it h~e\ had( Iceel i55[tcd andi~
(toie Iilde. tle pcvil~s xprss '"Alorit ilId lf-~iolt 1

ot thle ( oliigres;s of* fthe 'I'litedt StateS7"
If the tiiiiteetiltl (cmuttl\ was the ccntittv of the

Conigress. thle t wetIt iet i (eli! It IV is thfat o f tilie liresidletit
rile caoicyi ogic was iirnit( onli its heiad. it was argue(i
that tile (letailcl( and1 Speci fic pwets assign edf to C on-

gI-CSS 'NCe b)V tl~iei titItteY fltiitted dti~l tHIM the \vagteIeICss
of til p' V)cs a~llot ted to II li Piesideiii C 1(mild Ie expadel~d
vir-tttahlk withoult let of hintdrance. Thiese power-s wei e like
em lpt V Vessels waitling to1 Ile filled. Theo(1 ve Roosexelt

pilt it tilost (leatIV:

I (ldetllil to) mllojpt the \iew% that what was iiiileratikel
lleesdl lot th Natio, cmild( not! he dotne Im thile Fresi-

(Ictl tuiless lie- ould find Somie specific auiilmiotiatiotl to
(to it. .\ belief kwas that it %\as 110! oulý his tight but his
(diltm to d(0 alivt Ititig that [lie. needls of tile( Nat ion
dlemandrl~ed illtlcss Somie actioi %%as f rlbiddldI b\ rIllcoGi-
st~tittotiol Ow IV filie laws.

the offset of, World War I. thle (ieai D~epressioni.
World1( War II. adul the postwar threat oI' tihe Somict

1. Ol i(1 brou~ghit all expansii~on of Presidential~ poiw er Ill
sotlic (1-I-ttrteS, this eXpatisu]Sio %%ais eiIC SitistoilglV
ohplloscl or grud(gin~gly acktiowledged. Ill ot hers.



1 m I I 1( 11 tit I I\ it I I If, I I g, m a( Ic I I I I( s i I I I( I N c\\ I )ca let s , I I X\ as
1\ cj( ( )111(.( 1 cw hilsiasi it 111\ h\ P I csi( Ic I I I i a I- p( m el ad i ( )-
arcs, \\I)() ( alwili/cd Inc PI csidcIn \\ hit(. (IcIlig'l aling, the
ý( mg I css. the It.-,ult tmia\ is 111,11 Ihc ;is 1\ujI as

i)()Iiti( ialls and pundits' 'ý'cllcrall\ it(( cpIs the pmcl fill
HIMIcl it PIcsidcm \ as it llc(c'sal \ Im-t cill a

M Id.
Ill smw. ill cjs, hm\u\cI . ()pillioli ])its gmilc %\(-It

bc\ mid met e at, ( cptilm c. I It(.] c is all c\ ('11 Ial go. g, my
\\ Im subm I I be I () I It(- pi (-',It Ill pt ions ()t I humim c and
Fl allklill R(m )"c\ cit and asset I a If 11,11 1 tdc Im the PI cs-
i (It -1) hit It I lic (It\ isi( )II (d ( m islit (Itiolial pm \ cIs \ý as
designed If) pi c\cIll. I his gi mlp laillis the Pi csidt-Ill's
III umgai I \ c per in it s h i in it) g() \\ it I . (let cirn in(- I It(.,
Incalling, (d a I I cat \ . and c\ cli it( I it, the Nob, m-gall (d I it('
Fcdcl .11 ( 'm cl 11111clil ill I It(. I icId ()I Im cig) 11 1)()Ii( , I Ilcý
]tit \ c. I it Pat I i( k I I ell r\ '% I d n" in s ph rase, *4q ni ni A
I(mards

Wicil ()It(. (mlipaics the sýllllmls and substall(c III
Illmicill Plcsidclnial pm\cI N\iIII that (A mll-cark
dcn I isý I I ic if I I I c I (-it( cs it I c ,I I i k i it W it() ( ()it N I I lit ý c
Im-csccil I It(' p( )1111) and ( it ( tillislam c(d the III(Ociri P] cs-
idcl I I iii I I I I it I I" I I I'll I( )II ( i )sI i I I g I I I i I I if ms (I I (If d1a Is and I i\ ill-
ing' it (m mral it )II m1pal c I his wit 11 .1cl Icl-smi's a(( (d
\\alking) I() the ( ýapi(()l It mll his tented r(mms nem Im I()
take Ili(- ()atli (d ()Ili( c Ili a rnIpIc and tillassnilling, (cl-c-
mom . Gmt I as( Washingimi's i(mi Ire\ b\ hm scbm k If)
Nc\\ Ymk ( ýii\ \\ ith the ii,ýc ()I .\it- I'm ( c ( )nc. AIs() ( ()it-
sidcl the illsillaliml 40 the 1111)(1cl It Prcsidclll, sull I'muldcd
Im Sc(tc( Scr6c ago as a A proutm I In"n it It- Adom.

16111 the ImIlillu pla( li( c ()I PIcNidcII1 Polk \dw spent sc\-
cI ill Irwriling's (-it( 11 \\cck "I ecting) \isit(ws, ( ýmIg)rcsNlIIcII.
and ()Ili( c scckel s %ý Iw (1) ()ppcd b\ the White House to
11CC him apiwilltunclo.

Campaigns Im the PIcsidcII( \ 11(m slart al least I\\()
\1CdI_11 belmc all cIc( lioll. ( ýmnparc the pictlim-a 4)1 pri-
Illarics and ( in[( uses. ill(- c\pcilditure (d millions. and the
( Illillinalioll (d it all b\ the ImIllillatioll ()I ( andidaics it a
IcIc\ ised nal iOlljI ( ()It\ ('111 ioll, \ý ith I It(. I I-mll pol ( 11



UM~t \( 1-

c(illnhaigi-l of XWilhiaiii Mukiie u the pubillic visitc"l
I lic (aniiilljcit at his lioiiie.

.\lost iii p rtait , conidser thie iniflueince thle lIr-side.I it
no'w Iiaý ( )\(.I legislatjion ai d public poluv tli iouigh t he
1i1i le ilaj(r )i i(lia evenits at the b~egininiiig ()I' each 'cal :
the( state. of thle Uno 1101iiessage to thle Congress. thle
release Of tIile Prlesidlent's bud~get, adll tilie pIi Illi~atio 1 Of
tilie P~residlenit's L'cuuumlic RC/)or. Ever tfv onrth Iiea r thie
President add~s tilie inaugural add~ress t(o his qu~iver (&i p ii-
icy weaponls. As a resul, the lWesident is viewe as the
Wli ef ke~fslatorl

l'iildllV conideii(ir the growthl of the W~hite House staffI
ad 111thle inlstitutitons of' the Execuitive Of fke, inicludIing tIlie

pwe r of' tie A ssistanit to thle President For N atijontal
Seen nv\ Afl~airs. thle D~irector of the Offce of Manage-
incriil aniid Bud~fget, anid the L1irector of' Centra Inhitel-
ligeiice, all of' %\11111iin ole Und1(1er thle Presidentr's aegis.
Nelson PoIN)slv refers to this its the "Rise of' the Presideni-
tial Bratnch" it fourth branch of, goverriitieit.

All these coin pari'sois (Ieiiloistlate the reinarkalble
gro wth Ii i thle power and iMportance of* the Chief' EXecu-
tie over thie on urse Of Out- nation's hist OrV, eSpec~ia liv
d uring the twentieth centu ry. While mnost agree that lhe
Presideint 's power has grown, iiot everyone feels t hat this
growthI has been a positive (levelo1)nieiit. [lhe ( oigress

(anmdu ito lesser extent the Courts) tlor example, in ordler
to cope withI this vast array of' Presidlenuial reCsour1ces, has
add~edl staff menIII)ibeS. comm IIit tees, a1iid ilnstituitionls to
con)iipete withI tlive executive branchi. Ini additioin to the
coingressionial bud~get Im-oess, there is n10w a Congres-
sioiial Bud~get ( ffice, Budlget atiid In telligetnce Coin-mit-
tees, b~udget and~ policy exp~erts in the Coiigressionial
Researchl Service OF the Library of' C ongress. anid colin-
p)iarale conigressioinal specialists iil the Office of'*I'e(hno(l-
ogy Assessiiiiit. Adlditionially. press ail( public relations
cx lwrt 5 ale at tacliedl to cotigtess~ivia offices andl tlire
Sn l)ti-Iie (Couri t. C ouild (Ii iefJuISti(c Mlarshall, Senator
Hein yv Clay, President Madlisoin, or even thle redo(ubtable
Alexander Haniilton ever have coiitetiillatedl such



"i'aiitI I( o sCe l~(l'Il eaIIIISIII Ltit ltolls is wVc hit\ c oda\,

lilt bi(cen tenniald celebra~t ion of' thle UiS Constitutitonl
pro( vided it fitily hgoccasionl t0 eXa inIinC t he ii U ifer(u co un-
slit t.i1. ii al i SS ies al c11 oncerins that a-tiect tniation al
SCCctiritV. IIIit aSVInIJ)OSiIII Spnsre inbv () '(I the National
LDef'ense Uniiversity, rep~resenltat ives of, thle branches of,
governmet ii it.as well ats Scholars fromil tlw p~rivate Sector.
met t(o discuiss the U's (onst itutioli andl iationa~l scurityll\.
MIaiii thoutght ful paer were p~resenltedl \\hen thle
opport unity arose to putblish at book basedl onl thle sun-
lpositini, tile best of' the articles wvere selected and edIited
to hi ghilight thle mo)st iii nova tI Ieideas and (Iuniqu e
x'iewl oints of' the (histlilgtliIshed Cll(ierees.

\~t i iwotIwo) exceptions. the articles in this 1)0ok

('alill110 be 1)LIaCCd easily Un1der- at single r-lbric. Most con-
centrate onl the Lao t hatl more t hall onle br anch of' gov'-
erniment is invll~ved1 in the national secutrity activities
disctissed by the itithors. InI add(ition. many~ refer to the
War Powers Resolution, and at t'ew to the intrabranich
conlcerns of' the I rail-contra affair. which was so timlelx'
during the celebration Of' thle COIStitL titional bicententijal.

There are v'aluabie Insights inl each of' the articles.
From these v'iews, opinions, or predlilections, we canl be
certain that thle debates w~'I1 go) onl. The Iissues-so well
explored! inl these essay's--are nevertheless complex and
f'Un(Iamnlital coiistitiitioiial mlatters that w~ill continue to
concern Lis into the distant f'itutre. They are r'ightlyv ~is-
ited durini g the celebration of' the two) hiund1re(I-yeai'
ann tiver'sary of' ouri Fotinding Fathers' living masterpiece.

HOWARD E. SHUtMAN
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BN 1.(ltnld S. Mu skie1

TI IF CONG;RESSION.\t RoLl- IN NA I IONA\IL SH, I R I I) olt
is 110t ;IICl es\ stubject to) (1is( uss (lispassi(lt~ )ht. IN ca (l.-

icaituiis (Imloihiate 001. I)II(( debiates ovci thej)Oe
of, thle Pl-Vcildeht and thle ( mohiress III t is aleILL

( )ue caricature Ics thle ( ih~CN.s a (ispaXIrait (A llvc-
tion o)1 535 back-seat d rivers and( I jselid)-Secrctal-ies )
State. The other Goricat ore Is a seri l)tlsl \ mnisgu id ed I -s
(lentt by vii -tie of soIlit. (lIcclv flawed lpei-sohialit Ivtrail
ablysmaldly 1)00 a(Ivi~c. ()I- Lit k (&I tli(ICrst d I~lI~~ ligIaliei-
w'rinig the clilatlhIl Ilito al damlaginig sittoat i( o that reC~tj ires
cougressioiial extricat i()1I We A h1(icicidi15 I(e )X I( ) ( )\tr--

drawv these car)icatufes- p)oltit al cart( ) ) ists adl ( talk sho)w
hosts hlae put thlier childrmen t i i( o gl c(A)l~( beg d) (wellIintg
oil themi. Ii ii h -t uiiatelv, thbese'P )j)Lhlai Images hawe smile
badsisI kiifct- other-wise. t hey (mil )tI(i be( )t ( ) widfl\ held.

Most o)f III\- Nears tit publhic service have been spenit III
tile (Congress, so) it wvill (-()ile as In) surprise to) any\ that I
alii Ir(m)(h lv svN 1pat het ic with titlie lptt]i at ives ()I tilie legis-
lative brtiich onI Ilhe sib~jects of, arms otoland warIt
hpowerCs, which I will discuss later. But( I ailso I( kno(wledge
trouhtl)litig aboises o)f tile ciigmessioiial role ini iiatioiial
security poAlcy. I w hii e nwii I read that the( Vnjited States
Seniate recelit ly ad )pIed Sfi aliiei( tilentits to t itle D~epart -
tulelt of, State AuthoitmizatMilt bill. ranging frontl thle niem-
geto ()F i embassies Ill tilie C aiibbean wo tilie ())1 Ie'o thle
UnlitedI Nat ions ofcofthe PLO . I atil also ) t m )lllcd b\
growinig liii(ividltlahistii Itl Con)Igress and thle deciline ofI

Itle Ii iioirbt I.A1111ui)t 'S. Music~j is, Hie Imincre St-nmiov iiom
Mtaine andi Sc((e~lm \ (d Slaw(.
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pat dliscipJlinei. Tod)(ay. it's relat i~cly eaksN 101 Membi ers of
(A in gIcss to dlevelop) their own pijolitical i(lICI tit\~, julde-
pcei~lCt-1 I loinit that o[, their part\. All thiats retluiredl is anl
Immod)( est alim u nt of* financial and tIntellectunal resou rces
.1diiI.itd(l\ 1.(kCss to1 thle iitC(Id.

Wh len I rati for G overntor of, tile state of, Maine InI
1954, Iii. (dillpaigli cost a whopping $1I8,O000. T oday, thle
Ltae cos)t s 01 e million dollars for- each of, tile Major part\
cand1(1idates. The sante is true for niaiIV seats ill thle House
of Representatives. across the country. Sonme Houise (115-
triCts anld VIrtallyI everv Senate seat cost several times this
a Iti() i lt. [his growinig cornmtercializatioln and( cost of'
po0litical cant p~aigliS have mlanyV in~j Iirious ef'fec-ts alld( nott

jUI ill (ii ou (lonIIeStiC affair-s. I am"1 sure- that m1any1 good
men an d 1 women have f'orsaken ct(areers inI public iffe
lbcca1use of thle burIdenIsome anld demeanin~g niatu e of-
hind1(-raising that has become so centtral to on11 rcurrenlt
p)olitical culture.

Criticism of' the role of' Cotngress is often linked to
thle percep~tionI that as mioney has become increasingly
important in p)olitics, Congress has become even more
f'ragnientcel. Capitol Hill watchers often talk wistfully
about the guiants who COnRILucted the nation's business ill
the sixties and seventies - inicludling Senators on the f'or-
eign relationts committee with whom I was honored to

sev . iejacol)javits, Clifford Case, Mike Mansfield.
and J. W'illiam Fulbright. 1, too, believe that these men
were truly dlistintguished legislators, but I also recall that
thev were oftett belittled back then for their efforts to
restrain Presidential power. I am struck by how many
highly capable people contlinue to runil for puliNC office
andl to serve our country todav-oit the whole, current
Members of' Congress are as b)right and industriouls as
their p~redlecessors.

Today's conigressional leaders are not lesser men
than thle giatnts P~residents tUrnedl to FOr bipartisan sup-
l)Ort d u r-itig p~revioLIs periods of national crisis. But thle\-
are lesser- figures on] Captitol H ill because their au~thority
ats leaders hias beetn (lit tited.
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Presidential leadership has also been badly diluted
over the past quarter-century. Before President Ronald
Reagan was reelected, it was fashionable to talk about a
SLU Cession of failed and weakened presidencies due to thit
corrosive effects of the war in Vietnam, the WVatergate
atfair, and the hostage taking in Iran.

Americans, regardless of political affiliation, hoped
that President Reagan would change this pattern. And
fOr a time, particularly after his overwhelming reelection
victory, it appeared that he would. In a mid-1986 cover
story, "Yankee Doodle Magic," Time magazine gave out
plaudits, "Ronald Reagan has found the American sweet
spot. The white ball sails into the sparkling air in a high
parabola and vanishes over the fence, again. The 75-year-
old man is hitting home runs ... He grins his boyish grin
and bobs his head in the way he has and trots around the
bases." In November 1987, 7'ime's cover story carried a
different message. It read: "Who's in Charge? The
Nation Calls For Leadership And There Is No One
Home."

Yes, it is difficult to be a successful American Presi-
(lent these days. Public opinion is notoriously tickle. The
most serious foreign and domestic problems we face do
not lend themselves to easy answers-yet we structure

our political campaigns and news coverage in w tys that
require answers in 20-second sound bites. UnfOrtunately,
20 seconds is not enough t')r a plausible sounding rebut-
tal; the explanation of complex National Security Policy
takes somewhat longer.

President Reagan, unlike his immediate predeces-
sors, was a master at communication through the media.
His fall from public favor came primarily from other
causes-the Iran-contra affair and the twin budget and
trade deficits that so weakened confidence in the econ-
on y.

We find ourselves in the uneasy situation where both
executive and legislative leadership have eroded badly. In
weakened condition, the leaderships at both ends of
Pennsylvania Avenue need to help each other more than
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ever; instead, we find unending bickering over tile m)ost
crucial issues of the day-control over the budget, war
powers, and nuclear armaments.

The battle lines over these issues have long since
been drawn. The democratic leadership in the Congress
questions the President's judgment and the quality oV
advice he receives. When this happens, Congress will
inevitably assert its prerogatives. Presidents quite natu-
rally have a different perspective. From their point of
view, congressional encroachment is an infringement of
their rightful authority, and once the Congress manages
to capture a share of executive authority, it never relin-
quishes it voluntarily. As a result of these deeply held
views, the Congress and the President have become
bogged down in trench warfare over the budget, war-
making powers, and treaty-making authoritv.

The basis for this struggle is found in the Constitu-
tion. Each branch of government is granted a role in our
most basic affairs of state. While these roles are explicit,
their applications aren't. The most basic and essential task
of Presidential and congressional leadership is to balance
constitutional prerogatives with the need for effective
government.

If either branch asserts its prerogatives above all else,
the system of checks and balances that our Founding
Fathers so wisely devised breaks down. Our system of
government can only work effectively when the President
and congressional leaders respect each other's views and
acknowledge their legitimate roles.

When the Congress asserts its prerogatives without
due regard for Presidential authority, it can deprive the
Chief Executive of the flexibility he needs to respond
quickly in periods of crisis. The War Powers Resolution
probably fits this characterization for some. Bear in mind,
however, that the War Powers Resolution designates con-
ditions for the emergency use of our armed fiOrces by the
President as long as Congress is notified, and congres-
sional approval is subsequently obtained. Contrast this
approach to the Ludlow amendment providing for a
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national referendunm before Congress could declare war,
except ini the most extreme circumstances. This proposed
amendment to the Constitution was dlefeated in the
House of Representatives only after vigorous opposition
Iv President Franklin 1). Roosevelt in 1938.

Other instances of unwise congressional encroach-
ment on Presidential powers come quickly to mind. The
Bricker amendment, for example, sought to place restric-
tions on the ability of the President to enter into Execu-
tive agreements. It fiiled by a single vote in 1954.

,Just as the Congress has encroached on Presidential
power from time to time, so too have Presidents unwisely
taken an expansive view of their constitutional powers.
Congressional abuses have been greatest during periods
when the nation has flirted dangerously with isolationist
sentiment; abuses within the executive branch have been
greatest when our Presidents have been most isolated.

When Plesidents wall themselves off from congres-
sional advice and good counsel, they invite damage to
themselves and to the national interest they are sworn to
uphold. Presidents need the advice of other elected offi-
cials as well as the advice of their inner circle; they need
alternative points of view, not a confirmation of their
institutional or personal biases. The surest way for a Pres-
ident to foster narrowness and resentment on Capitol
Hill is to exclude members of Congress from the process
of making important decisions. I am concerned about
true consultation, not notification after the fact.

D)o our Presidents really want a blank check to con-
duct the nation's business? That's what President Reagan
got in the Iran-contra affair-and he didn't want the
Congress to know that he signed it. When the affair was
disclosed in most, if not all, of its embarrassing particu-
lars-as was inevitable-the President was deeply
wounded. Much damage to the Presidency and to the
national interest could have been avoided if Mr. Reagan
had consulted with congressional leaders before deciding
to ship arms to Iran or if he had promptly notified
appropriate Members of his intelligence finding to do so,
as required by law.
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Congressional leaders naturally resent being asked to
share in perilous "landings" when they have been system-
aticallv excluded from the "take-off' of policy decisions.
Nowhere is this more true than in questions relating to
war-making powers.

The Constitution specifically differentiates between
the power to declare war and the power to make war.
This crucial distinction was deliberately made at the Con-
stitutional Convention. At one point during the conven-
tion, the draft Constitution conferred the power of
making war to the Congress, but James Madison and
Ellbridge Gerry moved to change the word "Make" to
"Declare," so as to leave the Executive with the clear
power to repel sudden attacks. In theory, this division of
power continues to this day: the power to declare war
resides in the hands of the Congress: the power to con-
duct war resides in the hands of the President in his
capacity as Commander in Chief of our armed forces.

In practice, something quite different has evolved
over the past four decades. The last time that an Ameri-
can President asked the Congress to declare war was after
the Japanese attack on Pearl Harbor. Our prolonged
agony in Vietnam served, of course, as the impetus for
the war powers legislation.

If you served in the Congress as I did during and
after the Tonkin Gulf Resolution, you could understand
why this legislation passed by such an overwhelming
majority in both houses-enough to override President
Nixon's veto. Without a declaration of war, this nation
traveled inexorably down a slippery slope into the most
draining and futile war in America's history.

The War Powers Resolution was not a reflexive piece
of legislation, however. Members of Congress agonized
over how Presidential and congressional prerogatives
could best be shared in light of the conditions of modern
day warfare. As floor manager of the bill, I did not wish
to amend or alter the Constitution in any way; my col-
leagues and I were instead searching for new wavs to
ftulfill the clear intent of the framers of the Constitution.



We iC(ogilii/Ul thenl, as wc IILItSt o.I MMt HIMe 11ilC IIIA
dlecision] to (ollililit IUS tr~oops abroad II file Lice h(d~ 0)11ili-
l~ieit hostilities is of'ten tilie IlWst criitical dlecision oi(f all. If
that decisioin Is Ill-advised, It cali rarely be rex er-sed
quiickly. That's tile niightmare abu a bad, p oll c isiotII
other bad~ tdecisionis are almost sure I() folloxx% Ill (I1ic
courise. XWhei this happens. aduo wvhici AlciI(iieiici ( ats-
LifitItie begini to iliotilit, it Is eXtia()rdiliarlvIl (111if fitt bw1

eit her the Presidenit oi- the (a()n greCSS tO i CXlliiat oill'

fightinig miil.
Ill such Circumstanices some people urge (1' iigress to

absenit itself' f'rom thle process, so t hat t he Priesidenit ialii

eeXculte p)olicies5 that will work ef'fectively and with a imiii -
mutm of' casiidlties-adli at the samne timue that thle IPresi-
(10111 give mili1tary coimmanders Ill the field thle leewa v
they need to end hostilities quickly.

Thiese p)rescriptionls amfoun lt to all abaiidm~iilicliit (A

'onistitultional conitrol over war-niakiiig. T hese ui in i ils
preCsumef that combat forc~es can solve the p~rob~leml for-
which they were dispatched, andi that when war begiiis.
Politics endls. But wxhat If' the (decision to use for)(ce is it10)

well-conceived to begin w\Itith What If' the problheim Is no0t
amenable to a solution by US combat u nit s inl thle field
How t hen cani poor dlecisionis be effectively execuited-
And how Iin the name of commonsense can military camn-
paigns be waged Iin isolation f'rom politics orI political
objectives? How, at the endt of' thle day. (foes at grecat
p)ower withdlraw comblat I&rces commit tedl as at resutil of
mistaken (decisions?

Many Images remainl inlfuseti Ill ourI COllei ive ('(I]-
5ciOistiless its at resulIt of, thle V ictmilani ex perienue. hut
nonte is more vividI t han thle picture o)f that h coI c(pt e r
atop the US Embassy building shortlyv before the fall] of
Saigon. A nd manyv years From now. Am nerican itSligiiglit
react with collective grief' at anot her p~ictuire yet to be
taken.

T[he best way to avoid such nat ionial t ragedlies Is to
avoid that fitrst tulonilenmtou s lapse Ill J ud gmnti. ITo Iilis
credlit, Secretary of' Defcmise Caspar Weiinberger triied to
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dlefinec(ond(itionls For a"Oi(ig the sliIpl)C d~ope of it
fututre Vietnam. .Mr. W~einberCger proposedl six tests to be
appliedi when lift? Unitedi States considiers tit he oiin it -

nieit of' comb~at fore abroaI)4 d:L

-A Nitcil natiuonal in~te'rest 01r i vital inlterest of our-
allies nuiiist be cit stakV_.

-If w e co niiinlit coinbat t r(oops. \%e iii st (A )ll ll it to
Will.

-If (4 illbcit forces adIV stelt( 4)\Clrts t hey niust have
tdear nv (itte i ptijoliticail andlnIlitr objetitPc to

ftight for.
Thet relatio nship between miilit ary objectlives and
tlet 1( irCes (A Ji1lllit ted to aChiCVe thn Mi'i uist be COn)l-

-Mut US combal~t foites inulst hav~e readsonablel

aissuriance' of p~olitical support1 at ionie. Il MIr.
W~ei ibe rger %s ien" we ca 1 o t ask onur corixibt
troop "1101o to Wili, 1)111JUst to be tht'rt.'.

-Thie LDefeuise Secretarv's sixth test For tile commliit-

iiienit of US (comba~t tr1oops abi-oadl was t hat t hey
should( be set its ~it last re'sort.

As a member of President Car'tei's ( abillet I know
how easy it is to (Iisui ss ove rarcth inig priniciples iii the
abstact and how difficult it is to imlemen'Itit thern it) tile
cold harsh light of' interniat ional po)lit ics. W\e ti-v as b~est wve
caln to) corretlate ploicy guidelinets withl Was oil the
grotirid-or at least as iiiaii facts ats we' call dletermlineit' s
at Crisis tillftolds-aid after eniough smloke' has cleared. we
are left with thet dlistanlce bet ween' oti r idleals and tile new
reality c:reatedl by out- actionls.

I suibimit that the (list anice bet weeni t lit Reagani
adrivillist ra iotlls pl~icy guiide'linets anid its coillinlitillelnt of

U'S forces in thle Gulf was particullarly great. Surely, vital
interests were at stake here, but few'~ can argue that UiS
miilitary aid pol101itical ol~ject ives hlad beteni cltearly dt'fiiied.
Nor (Ii( anyvone suggest thIat U~S forces shlouldl have b~eeni
coltiliittedi to ''will" ini tile' Gutlf or. that our forces had
been sent as a last resort. IndI(eed, iln soile sense UiS ships
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epis AIcs ill tit( ( ;1t 110 shm just I])\\O (lit tiu ilt it is to establ-

(i'tlishIar 5crt11 dS Cthat fit i~llt I h(..It ( scscict il \\oibell til

\kitlioii imi ngkti. his atithtloit\ 1111(1(1 the \\',It Poom~'iS
R.co~titioiu. I ladl it( ([()it~ m.'o* cstýtisjoiidI autthtoiitioti
'\Omtld hii\c bcl olcti(fiit0(l xýitluit GOt lda I. t)I It S I ()-C 1 1c0 t

I-inaiiii IIi c fh ield. A 3t-oa~(tclisijol ('111 bet i1wadiccl to)

CHiSutiC it safe ()tti~w I If I S touCs. And( (boomicss
\%micspc(Iio, 1m510115 t(o guaa1icc tittt t it 1)10st i-calo

all eJplti( it (I(isioti wVithint tilo)St 60 (d'5 It is .1 &itallr to)

suiggustl I hilt a l1icsidctit tuligillb fcedtu to I c\ cisc ( otisc

b\ti mee cgiskut Pt C iinact~ion.i

I (aii iunderstando wh Priesidenits aerl uctanu(ut too toW o)\
the reqIuiremencuts of tilt \\'il lPWcrs Resolutjtio. ( )tir
Chiefc IExutxllim Oivul1 Hundbibii) ~in peritIiot "I grtuit
thticctltdint% ()iui' aitiersarijs Inulst hlt bI)CiC\c that th(\

sionial lilarioit is augainist thu IPtsidcliit.
(oigigts';iottah inalmj-itics 1II(titdcl-otn 111.1! tttXibiiit\ is

neededt( itl crises andi~ tha~t m111 adw i-saries muist not lbthitvC
VC Wvill cut a1ititi 0*11(02I~ We tooiliiiit mti-sthk 02 ill it hlighly

visib~le wilv. If' adti'lthtitg, ths l atf((to )i huau~c hled Onuigi(5

to) 5111 -1)t exteinded~ miliiniciithiIs ill nitf)Iic a 1%heutiit k~as

unwi'ise to dco) 50)-ill \'i'itiani andio Ical).ltl.
W~hat,. t heni is I& hauiii ini thdhoiig th hit ~uqtc-

ilitlts ()f thei\'t-W Pom-crs Rcsoftitioti:- Ilik legislaiticoin
wasn't passdSt( to imake \,t- caasiti or hl (Lloft -- julst to titakc
it 1110- ci onideireid~. Tho,. 60 -90) -(da\ 0 Itadhitio is adml httlfA

siolts will be0 therte ini anhv (ivilt ("W' d 110 olininum t iii s

iiitot to smul~ 1"S ootiifbai tAnd1) Pt)(~tt \ i cfsicticits
wb~ill be0 more0 Iikcl%- to hidt\( ((o~Icsit(t0otitI Su1010ot lot 5111l)-

sequel"tl (ftlistils it fi tit(,\ oigff iiimO)\c 0ti.gics-

sioiiat leadersi littoit th lin iitial d(Ioisio on is miadeol



I\I ROMI ( I It I\

T he W~ar P( )welV R~esoluit it)n is lit ri esponsflibile f)Im
001 ('1il142i1 debate aind siniggle over thlese 1' )lgh issues.
1Instead , thle W~ar Powers Reso~lut iton makes uts face upi to
the ticar mieaning of otir (;olstiittioii aiid the tetjniii-
finelit for1 con) Ini Ini lict ait)! adti nif cml titliii )C ei e execu -

tive and legislative branchdes.
Compal~re thle wrangling over war poweris \\-Il Ii te

suiccess story of opct o aelti( )I-th licongression)ialt)lsie
grouip for tilhe nuiclear and sp~ace talks in G eneva.

The iii it iative for th li ( iigressitna iiibI t)l)e1X grt tp
camne fromi Senatiie leaders (A )iceitliedl I hat me Il 1. \ citrs
hatd elapsed sinice at tireaty iegotiatedl by tile liiiited States
\\,is ':ltifledl. The idea. first h )iiulait lil by I Senator B~rd,
was It) Create at small, select gro~up of* Seilators-inc-ludiivr
tie leadership and tihe relex antl commlit tee chai I'll ,1 anid
trankinig nitboritv Mneinbers-who wouild monitor tile
!Iegotiations and prvi-mle advice atud couinsel to (lie
adminnist rat ion. (Its Inieiiilers inlltitle Senlators Stcevens.
Byird, Dole, Nuni. W~arner. PCI! and ILtigai-no0t
H-elnis---as well ats selectedl intl~(tidal Senator-s. hidulti ng
Gore, Wallop and MoloviluaiU,

Irhe coiigressioinal observers (levelilped a grouip
itleititN muiitch miore so thaii ind(ividu~al Mlemibers of" (:t ni-
gress who served as SAIA' observers in the p~ast. In large
part t his was (tlie Ito a collect ive effo rt b\ the ob~servers it)

be briefed its a grtoip and ito travel ats at group ito Geneva
at least once a tnegotiatinig rtutiit. When the Senate
leaders caiinot ittravel. t hey cani tdesignlate oilier Seinators
to take thei r placets, whlichl helps colleagues t( ackjtwml-
edlge thle Seniate observer grouip's uiquii~ie ro le.

NI any of thle usual f rict ions over senatorial 1 )rer(ga-
Wies have bmee! set atsite in this instance. Tlie Senate
ob~server grout!p Ihit fouir tti-c~hai rIiiiei: Sena~ttors PellI. Sie-
venis, Nunin. and L~ugar. Staffing \\as drawn from thle
ILeadlersh ip antd fro til le A\rimed Serx \ite(s anmd Foureigni
Relat itons Comminit tees. O bserve gitotp miembilers were wcl-
tonic at hearings (Wealing wit negotiating issues even
whenl tI hey were not commtittiii ee members.
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( )I (otlise, the( real test of thle Stilatc oh),crice gI( Ul)
(MVC' Ollies titig, the ratificationi hearings ()Nei ;il I N F
I Ieat v. ( I ii, theti (10 we ee if' tilhe Sctiate S illI( rcse( loie

ill Ih licdtuall neugotiationls results ill incrieased re-spoii-

sibihitr IN 'hell it come U)iC on(tsid1eringallilcll a)
l(5elr~ationis to illt' ticatV, andi( whIeii it (ornelito t1 fiiial 111)

or dlowni \()I(-. If lth (onslstaittive process5 \"oiks 'lit-

(CSSI tilV. ASI)5ervC gIl )t fIt?) leM)CrS t-al l pIl\i i( t (Mill -

a I treat\ ratilifiatioji dlebate. H-avinig been includedI ill Oi lle
niegotiatinig "take-off" and well-advised of all tilt stops,
adl( lg til lit N mV\ lost ofI these Senadtor call bdie cxpcI (Ic lo
'II ppo( lit sale lanin(iug."

It app~ears that the Reagant atlohiiiist lioith sh.ens" thle

\tit( of ilhe Sernae ol)5tIet' gIoti ) a~ti i~it i. Br-iefl~'
UotIi ntic netl 00 regular Ibasis-bv Soviet as5 xell its L'S (dii-
rials. fit t heo ry as "Ael as 1)iaetice. olbscrvti group l nincl-
lbcr(i I c l~l~ p lay mal\ usefuli rolles. They lr)iAi(Ic Otutsicle
ack(l C to) tile P~residenit andit his aides. reCin ifolie i111m1,1)1 a1

admuiniistiatioii iiessages to the Soviets whien nceessai\,
andt St.-,i~t s a soundintlg boardi for uniofficial Sov\ie-t j1lo-(

poisals.
I hie irole of the Senlate ollserver grutlip I tgii s to Is~g

gust tilie po ssib~ilities of' constructive p)artniershiip wNlieii it]
adm iniist ration aiditilte conigressioinal leadleish ip d( letitoe
Work hand ill hanid.

Comp Iare' this approAatch to thle im passe hut wee n thlt
two) braniches o ver thle reinterprtetat ion ol f the( .\liti- Ballis-
(ir MIissile litrc1v :ml !impasse that nieed not ha~e aiiiseii if
thle President haldl consliIted with coniigressionall Ictat les

Coiiskiltail(ils w~ere lackin~g iii this case. as iii so) mili~\ otili-
cis. C onisultattionis with all bu1 Ilt one of our titcit\ hiegotli-

low were also) d ispenised with, as were rinkatc di isssn ioi

with tilte Soviets to resolve aiiý atibiuigiiii s tc Iver )Iiliki-
lble testinig.

.I he adilmiiiistiatioiu~s rin'iterpretiatio Ii Stl (1(( lo!lgi( (lit

its hiwad Hlow call a trneat\v of u iihiliiiiid dhurat ion,
ijiteitletdlto hail cluefcise of, tile ten*Iituior oh (.,1( 11liti
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(lIII-lig tile per-iol (4 ncgotlallolisf [loW% (all) thle senate
So)Ilenlvll conisent tM rativ a tIeatv b~ased(m mic i alIuIIIn1-
istrlatioli's e'xplana~tioln ()f ['S ol)figaitions. ()III\ t) have~
ilolwiler a(ImIIII I1s rat Wto f assert that thle t rcaim' I S(lit ral

pr~ismls llali It) Schthiiiog. Is it aii woidk'r that tile
Seniate has not alll~lce( its coiist It uitioial role to be sit[)-
\crited Ill thils wayý Th Impss iiic15 oe tilw r;IW tet s t' i-
teij)Fetatiml hurt thle (01-11it iVltlt 110t itas s[i h)P) iters ()d the
'eilliterpietatiml stlgge.st.

St raiigcv enough the Reagan admin iiist ratio 11's bar-
gaining stri-cigt h in] thle itego It lalt 1011S Wais no(t luldhriiiitedl.
Inidceedl, ohraliatit' pro )gvess cmlii chd \%.ilt Ii\igo (Iro us (')
gressiotial Sup jport for thle t rad it ioial A BNI treatý vin! er-

Ipretationl, colitilttloel %%-ll~ia~ ilt hiSAL 1.1 limiits. aind
several other arms co(ntrolI initiaties. Rather than retard
p)rogress. I blelieve th litoitlimctid stuppm-ot l( I t hit ;\BNI

Trealtv oil Capitol Hll is what p~etnuitted the Kremlin 10)
en~ter-tain (ledI) (tIts Ill l(iiiielea torieCs. \\IIitAlot iniiittiah
under-stanldings over defenisive (1e1 )hmxniets a oloig-terili

I)IN)CCSS Of nuL-elea illII anu rolUt on is muo)st ui ili kelv.
While the Reagan aoliiiniiit rt iou s trea,;ty iliter-pretal-

I ion-as well ats tlit ( o In gress' reSsist(, muu I)it-li( I no
hurIIt our iut'gotliatiig positioli. it has hurti- our Stiilidiig
atouiol t lie W( lo. ( )licr Itatlolis t'Xl)CCt uIS to live bN M uir

IN-0t-d and to falitlilfu-1 Cill-(Ir- 01 0)11 50l SIleliiI treatll vob~lga-
tionls, i ot to) play WI rd gamnes over mu! tiallv binding I Ibl-
gationis that have beeni ohlserveil 1,rI at dcadea andit half.

AS at result ofI this olalliagiligF sit ulattiOllit Iluijitv- o)f
seiiat( rs-iillc~indiig unlail muemibers ()I tilie Seuiat" IFsIaIIS
(0111 ol o)bserver gloiti p-have taken efIfect ive i' )-kinug
act ion. [leo ted ufdti'~ts W." w are iii t idhe toics anid who
do 1101 hol~d grud1(ges cati~ agree to oopeIIiate on Sonile
issuecs while agreeing to) olisagre' onI (01 hers.

()url systemi ()I gowItrimicn iie I olark v Wmlks best, ho w-
('vel. xlICn otsla ISi is (ineaiiiigh'til at tilt' outset of at

hprOhAlIil and when it ;iutlulsasCi(leuiiusliiee tliccIIoI(ld.
Thiis Is ats t111 tueI forieat-iiakiiug po Ieis as, hon wai-niak-
Ing l))%\.xeis. IfI Presidents ex I uile cligi t'55i( 1ii1 Iclader-s
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troll) t hen' righttl1 hiId~i~olvi )rV I( , I hey Wxill promot10e nla-
1EO)'Iinhide(Iliss jinsteadl Ofof ((pcldtion (i Ca (;~pitol H ill.
If the Congress attempilts to impose severe (Onstraillts onl

Presidential prerogatives, it will Only si iffei th 1wIackb~l~Ie
Of' the OCCtiNInat inl the Whinte House.

Ourn Foundling Fat hers issued bo0th branches of' gov'-
ernment an invitation to struggle in thle document Mye
createdl. Our constt~utioal system of checks andI balances
dtoes not co~ndelnl us to unelicling bickering and dIrainling
inipasse. however. (;eat crezativity andl leadlers~hi1 have
beeni produced (luring Our llatioll'S hlistorV-withlout sac-
rifice of the freedomis we hold dlear.

The (;OiStitlitiOil allows mien andl womlenl inll public
of'fice to use their considerable talents for the public good
but only when the executive and legislative branches
accept the cmmruon burden of mwokinlg together. [his is
especiall t rue in the area of national security policy.
WAithOUt sharing responsibility and restraint betw\een thle
two brantchles of governminent, our i na tin walks hii
shadows. With it, we can light the way fOr others-evenl
our adlversaries.



PART I

DIVIDING CONSTITUTIONAL POWERS



' 2 HITE HOUSEDECISIONMAKING

By PAUL ANDERSON
Lawrence University

I make foreig-n policy.
-- Harry Truman

WHO CONTROLS THE FOREIGN POLICY OF JHE UNTIED

States? Does the Constitution grant the President broad
Executive control over the foreign policy of the United
States? The Iran-contra hearings provide one answer.
Lieutenant Colonel Oliver North took the position that
"the President ought to be able to carry, out his foreign
policy" without interference from the Congress. As did
Admiral John Poindexter, who wrote this memorandum:

[I1n a meeting I had with the President, he started the
conversation with "I am really serious. If we can't move
the Contra package [in the Congress] before 'une 9. 1
want to figure out a way to take action unilaterally to
provide assistance." ... [TI]he President is ready to con-
front the Congress on the Constitutional question of who
controls foreign policy.

Both of these comments were prompted by congres-
sional restrictions on executive branch activities in sup-
port of the Nicaraguan opposition forces. Is the President
within his constitutional prerogatives in attempting to act
against the wishes of Congress? Or, is Congress micro-
managing foreign policy?

Congress, however, is not the only institution
charged with micromanagement. Executive branch

3
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dleparitmen~ft s )uiit lN com :01plaini ab~out iit eif e'eiieb

t he XV\Iite House iii tile dletails of' then- (lav-tO-dav ( pera-
tiolis. Is the W~hite Hotise withil its coiist j III iE'nfl pr e-

rogatives in challenging (lhe pi'()eSSIOnal aitl-01INm of the
eexu.Ittive b~raniclh departmient s and agenciesý

Both Issues point to a question of' the limits of' legiti-
inate (letisioninaking power in tile NVhilte House andl
reflect tihe institutional character of' the analysis iii which$ ~availab~le resou rces, indix'idtlal Incentives, and institul-
tional constraints shape the struggle for power in f'oreign)
affairs.' The perceived legitimacy of' the actions of' thle
particip~ants is, onl this view, joinitly (determinedI by the
electoral and Institutional models. Elected ofticials-par-
ticularlv Presidents-have anl Interest in justifyVing action
in termis of' thle electoral nmodlel of' leitiay [hex are.
after all, the only political actors who canl claim elections
as a direct Source of' legitimacy. Miembers of' the pernim-
nent government have an obvious Interest in institutional
sources of' legitimacy, but so (10 Members of' Congress.
While the "House may not be at home," neither Senators
nor Representatives fice at President's certainty of' at Inn-
ited term in off'ice. Trhus, Congress has at clear Interest in
deriving legitimacy f'rom thle institutional moderi. InI thle
endl, the goal of' th e anialysis is to Uniderstand the institul-
tio nal an pol01t ical dlyinaminics of' the coimpet it ion f'ori
power in f'oreign affairs in at way which avoids simple
analogies to penI(ILtILuinS: Understanding why legislatures
react to a growth iii the f'orei gu af'faiI- pslowxers of' thle
executive branch IS not advanIced Much by' nioting that
actions inlevitabily, pr-odceC reCactionIs. Inst itutitions (n
playeirs In institutions) react to othieir institutions aiid
p~layers iii ways whInch reflect ind~ividlual interests. avail-
able iresou rces, anl eniviroinmental const raints. Reactions
areC not blindl, and t hey are not haphazai'd. [hey o('('ur
along predlictab~le In stitutional linies.

A I'?('idellltial A10UlojW/V?

The issue of' at Priesident ial mloioIpol v ie(Iuiti'e5C aii
aiialyvsis of' thie comp 1 et ing cla imis ofI' C ongiress and thle
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depairt ment s and1( agencies of' thle executive branch. A
President's claimi to it nnlonopolv (or evenl thle predo )nu-
liamice) of' power In Fo~reign pol icyv does not rest (m anyi
clear contiltit utijonal graint. ITo be sure, the President has
conisidIerab~le powers: Commnander lin Chief' of' thle armned
t'orces, niegot~iator of' treaties, and nomninator- of' ambllas-
sado)rs. Thiese exp~licit granits. lin conj ii ict ion with the
Executive power of' the Presidency, allow Presidents to
exercise discretion lin recognizing f'oreignl governments.
committing the nation with executive agreements, andI
requesting the resignation of' appointedl officials. (oion-
gress, however, has an equal claimi to substantial for-eign
aff~airs p~ow~ers. TIhe Constitution gives to Congress the
power t) (leclare war-, It) raise an a rmy, tto raise andl
ap)propriate money, and to advise and consent o~ii treaties

Sonme have a rguedI ftor at broadl grant of' ptower
throu-gh the Execultive. But at case can be made that ats inl
dlomestic affairs, the President executes thle laws, Con)i-
gress makes them. ()n this view, while the P~resident is
responisib~le f'or implementing Foreign policy, it is miade
jointly with the Congress. just like any other law.

Biut constitutional issues aside, at comparative analysis
of' the institutional powxers andI adlvantages of' thle Presi-
(tll(-%, and~ the legislative branch suggest that whatever
the role of' the Cotigress iii developing fbOregign policy, thle
P~resident has Far more practical pow)~er over fhreign p)tl-
Icy than Conigress. Institutional adivanitages Iiiclude thle
ab~ility to set the f'oreign policy agendIa aind access tto
itn f'rnation thrtough embassies and the Intelligence agen-
cies.

What is the weight of' the argument against the cton-
stitutionIal poer gratited to) Conigress?ý There are fourl
pra~ct ical Imip1 lication s f'or the division of' powe~trs anid
respotnIsib~ilities between the two branches: (1) The Presi-
denit is thle voice of' the nat ion lii f'oreigii affalirs. To the
extent Foreign policy consists of- words, Presidlentst (t0
make Foreigni polic:\. Aý President's respoinsibility for artic-
Ildatinig f'orei gii policy does not Imlply that C on gress is
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1pro1hibited1 fromt doitig so, bu11t thle resour-ces. interests,
Mlid inSt it Utional constraints onl the legisliitive branch stil-
ply man ke it less able to perf'orm the fin nuion. (2) Con-
gress c:an ef'fect at veto of' Presidential f'oreign polkCV-
esp~ecially when fuinding is 'enitral to that policy. (3) ( :oit
gress is not eager to Force at Presidlen t to take positive
action. Ih (haracteristlcs of' the institutioicn also make It
dlif'fICtlt For C:ongress to f0ortiiu.late a coherent alternative
to Presidential f'oreign policy. (4) Con gress is not tii a
position to provide effective leadIershiip tii h )reign policy.
Day-to-day p~lanniniig, sup~ervision, ando oversight are out-
sidle the (capabilit ies of' Congress. The institutional
reCsourIces alild stLItutur~es all work to the adlvantage of the
President.

. ills, while thle instit utionial advantages (list rilbuted
by the Constitution provide the Presidency with practical
odominiation of* foreign policy, they do nIot SuII)port at Presi-
(lent ial mon opoly Thiie Presidenit may art tenlate thle
nation's fbOreign policy, and the President may' Implement
thle nation's foreign policy, but It is the President and tile
Congress that make a msaiwinbh, f'oreign policy.*

The conclusion Is that fireign policy is not the sole
prerogative of' the Presidency. P~residents clearly have
dlecidled advantages-both constitutionally, institutionally,
and~ politically-but not at monopoly. '[hle power is c'learly
shared wvith Congress.

At first glance it seems obvious-the President is yes-
ted with Executive powvers. But the executive b~ranlch
departments are joint Creations of, thle executive aind legis-
lative bratcihes andl estalblislied by statute. Executiv'e priv'-
lilege Is nlot anl absolute protection afforded to all wit himi
tile CXe('~ttIVe branch. Congress canl ('all executiv'e branich
officials to account it inbothI oversight and budget hear-
ings. [it termis of' thle realities of' day- to-day government.

*TIhe Last twelve v'ears or so of'execuiitie-legislative (()nflict
over foi'eign pol1icyv lit%,( t elidleo to be pla.%Cdou 011In teilils of'
short -terml ii(tict]s-lets wIii tilie nmext Ivot C-in contrtiast to tile
liielne that at cohem'etit f'oreignl v~licN ii1iust be tlie prod itot of

h)01 br ianch les.
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the P~residency and( thle legislative branch are compe~ting

to co)ntr-ol the peiinaneiit government.
Whille there Is no denying thw P~residlents C XeCut ive

powers, the execu tive brianlch departments and agencies
have at source legitimacy In dependent of thle P~residenicy.
The struggles betweeni the White House and the execu-
tive dlepartmlenits are not simlyl) at su~bordinate refuising
the legitimate ordfers of* a supe rior. All take an oath to
11preserve, p)rotect, and def'end the Constitution of' thle
Un itedI St ates," although Most w'ould not go ats t'ar ats
D)ouglas MacArthur:

I find In existence a new and( heretof'ore uinknown andi1(
dangerous concept that the members of our- armedl forces
owe p~rimiarily allegiance to those who te niporaril%
exercise the authority of the execuitive branch, rather hian
to the countryN and its Constitution which thle\ are sworn
to (lefeIiCl. 2

We elect f'oreign policy novices (generally speaking)
to be Presidlent. Rarely (does at President have at claiml to
independent expertise In foreign affairs. Knowledge and~
expertise are anl iinl)Or-taut Source of' legitimacy Iin this
society-and bureaucratic expertise exists Ind~epeindently
of' the President.

From b)oth thle staindpoint of' the ex('cuil've bratich (depart-
ments anid the legislative branclh, the President is not the
sole legitimate actor Iin Foreign affairs. All three have
legitimate roles in the f'ormutlation of' US Foreign policy.

The Inmtiiuional D~vna mlr o/ (iimpoiio n

Ini thle absence of' a P~residlential monopoly, the insti-
tutional dyvnamnics of the competition For p~ower and infiti-
enice b)etween the White Houise, the Coingress, and1 the
exectutive branch dlepartments take onl a special signifi-
cance. If'there are no provisions (let imimig wise action and~
no clear definitions of' appropriate influence, then thle
resolution of' the question of' the legitimacy of' White
House decisionimaking in f'oreign alfairs will dlepenld
upon thle relative poweris a nd posit ionms of' tilie thiree
contending parties.
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This analy sis will proceedtt~ alonig t wo lilies oA' piquLe:
(I) the C'ha rges b)v t he CXCCL~ tI e d C part me n eIs htSIIat t IeI
Presidenti and1( Conigres s each Inject t hemnselves where
the%- dto not belong; and (2) the charges bv the President
and~ the executi ive depart menits that ("(')ngi'ess i tiject s
where it is not invited.

Whliile scientific mianagement is lnot today's adminl-
istr-ative or-thOdoxV. its Influence persists III the concept of'
"neutr11al comlpetence.- NeLl tlral Cornll] pel te. accoIrCliiig to
Heclo, "consists of' giving one Is cooperation and best
indepetndent judgment of' the issues to partisan bosses-
and~ of' being su fficieiitlv unc'umldtedl to be ab~le to (d0 so

al itSuccession of parisan leaders. 3ý
Ln'nOrtunately, it (does not work. Thie problem with

neirlt'/'7 rom/J'eI('e is not that it is impossible to Imagine at
governiment established accordling to its precepts. The
problem is maintaining it onice it has been established. A
stable system of' neutral competence requires at perma-
nent governmnent that will provide alternatives, iif'orma-
tion, and advice and that will ac:cept adlvice, weigh the
comnpeting political stakes, make the policy\ (lecision, and
return-1 the issue to the permanent government depart-
mlent f,()r im plementatilon. These requiremeneits atre inev-
itablV Undermined by parochialism and conflict.

Organizational parochialism is a neu-t nil c )nse(niLic~le
of' specialization and division of' lab~or. Organ izintg is
pr edicated on the div~ision of' lairge In oblenms into sub-
problems and large goals iiito subgoals. The creation of'
separate and permanent sudbunits to deal with at particular
set of' s ibgoals and stubproblems (creates at sit uatioii inl
which individuals attend more to the goals of' their Sub)-
unit thani they (10 to the goals of' the orgainiz~ation. T he
focus of' attenition in at permanent and Iprof'essioiial work
f'orce creates at system in which inidividluals dlevelop anl
ilentitificationl with their organizational subunits. As at
restilt, the cotise(1 Ueiices of' alternatives aire Perceived inl
termis of' thle goals of' the organizational subu nit rat her
thati the lairger goals of' the organizat ion. \%hat at Presi-
dlen t receives f'rom the permanieint bu reauciracy is iiot
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and expertise, tw cri tict al elements of' iien tial (ompe
1(11ce. producte, Inlsteadl, anl inevitable parochial interest.

V\iewed f-oiu thle 0other side, anl estab~lishedl neuraml
COrnP~elen( IS UIinderiiiiied by tile Inevitable changes pro-
(I lice(I by the American political svsteii. W~hile a i f s
sion a I civil Service Cal CIISIC ci ueStabilityv among
bII reauICrat it actor's, tilie political leadlership ope0trates
tndi~er at very (Ii f eren t set of' ci rcu mstanlces. ElectionIs
chanige leadlers-anid leaders have interests which are not
necessarilY shared by thle larger organlization ofI thle gov-
ernmenit. The restilt is that elected leadlers aiid political
applointees start f'rom the presump~tioin tiat their policy
goals and political interests are not iiecessarily Shared 1w
the permanent bureauicracy (Newsom, 1986).

This analysis of, the Internal conitr1adictilonl of, 11eutral
(urn lc'icne would su~ggest that it has only app1 earedl to
work because of' liniiited variation in the goals and inter-
ests of' elected officials. T[he ideal of' neutral comp~etence
inI foreign policy began to Unravel in the Keiinedy adniin-
istration and coincided with the growth inI the power and
influence of thle White Hou~se and National Security
(OLouncil ( NSC). The result is that now we presume
attempts by the Presidency to politicize the permanent
b)ureaucracy. We are w~here we are today because the nat-
Ural processes Of' institu~tions hlave led uts there-and not
becau-se we failed to Understand thle nmoral righteousness
of nieu-tral comlpetence,

Analyses of' competition b)etween thle branches fr-e-
queuitly adopt at IendtlIuluml analogy inI which conigres-
sional assertiveness is seen ats an Inevitable and natutral
reactioni to at growth in P~residlential power. If' Presidential
control of- the b~ureauicracy is best Undlerstood ats at natural
consequence of' processes, then conigressionial attemplt s to
control the executive branch dlepartments and1 the Presi-
lenicv are best uniderstoodl in similar terms.

Modern congressional attempts to constrain P~resi-
(len tial policy-making in f'oreign a ffairis did iiot beglili
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with the 1973 War Powers Resolution. The NSC began
life as an attenmpt by an energetic Congress (and a dis-
gruntled bureaucracy) to impose constraints on an unwill-
ing President. The NS( was an attempt to constrain
Presidential decisionmaking in foreign policy, and grew
out of dissatisfaction with the decisionimaking style of
Franklin Roosevelt. Centered in the White House,
bypassing the estab)lished executive departments, F.D.R.
attempted to prevent at frequently hostile bureaucracy
from tundlermilninig his policies. Truman's concern that
the NSC represented a threat to his authority its Presi-
dent led him to avoid NSC meetings until after the start
of the Korean War.

Conflict between the Presidency and Congress is rou-
tine. They are. after all, both competing for control of
the executive branch departments and agencies. But the
recent vigorous attempts hy Congress to constrain Presi-
dential Jioice.s and to direct bu reaucrati': implementation
reflect an institutional response by Congress in the face
of' increased politicizati')n of the executive departments
by the President. Politicization means threatening existing
institutional presumptions, agreements, and arrange-
ments. Members of' Congress have an interest in the exist-
ing policy and institutional arrangements which have
been shaped by decades of initeraction and legislative
action. Simply put, they want to preserve their influence.
By pressing a more political attitude on the bureaucracy,
Presidents stimulate a reaction by the Congress. To ask
Congress to refrain from attempting to constrain Presi-
dential actions is to ask them to give up influence in the
face of' an increasingly political Presidency.

Much as in the case of neutral competence, the rela-
tive peace between Congress on one hand, and the Presi-
dency and the executive departments on the other-the
period of' bipartisan foreign policy--did not reflect a sta-
ble commonality of' views as much as an accident of' his-
tory in that bipartisanship in foreign policy was no more
sustainable than neutral competence.



W11 H.t Hot SE, LDii SIONNMAKIM; I

T he peiriod of' peace and( stalbilit v-and It wasn't all
that 1 )eaccftil or all that stalble-restedl onl a zone of' (itS-
cretlon. That is, Congress allowed the Presidency andI thle
executive departments considlerab~le discretion III jimple-
menting foreign policy. Such at large zonie of' discretion is

p)ossilble only when there is fundamnental agreement onl
hie fact and value premises which will give f'ututre d(leci

siOnls. I The period of' bipartisanship wvas i time wvheni
Members Of* Con~gress C()Uld granlt discr~etHO1 becauseS thle
ouitcome was not Ii kel v to Le too far f'rom what would(
have happenedl had Congress p)layed an active role inI tle

prces Legitlimacy Wats Conferredl by thle (ontinuitv of'
interaction b~etween Congr-ess. the execu~tive aIgen]cICies. an
the Presidency. Bu~t, ats Presidents claimed strlong man-
dates f'rom the electorate, ats Presidlen ts cam pa ignied
against the W~ashington political establishment, ats lPresi-
dlen ts adlopted1 the electoral model of' leginni ac( . the
structure of' policy and Interaction was undIermninedl.

Fuindamientally, micromianagement is now aI fact of,
conistituLt ioinal and~ politica~l lif'e. There is little li kelihI ood
that Presidents will deter to the expertise inI thle execuLtive
(Ieparitment s, little li keli hood that Congress will allow
P~residents at free hand in foreign p)olicy, and little likeli-
hlood that Congress will not attempt to control thle execu-
tive dlepartmenlts.

We couldl be approaching at -tragedy of' the coim-
nions" dIilem ma inI whIiich thle moves to nuic roma nage
promIipt at sel f-dest rtct ive spiral of escalating intru..ion1s.
Fu ndamenta lly, however, it Is good the boundi~aries of'
legitimate action are not (drawn with sharp precision-for,
it is only wheni one group is certain of' their p~owers and
the other gIVOtij)S (10 1not challenge them that excesses are
Iinevitable. Compared to the alternative, it seemis bet ter* to
keep) arguing.
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THE NTELLE CTU A L

LEGACY OF OUR
C 0 N STI TUTI 0 N

By GREGORY D. FOSTER
National Defense Universitv

The aim oj every political constitution is, or ought to be,
]irst to obtain Jbr rulerA men who possess the most wisdom to
di'scern, atnd the most virtue to pulrsue, the common good of
the societ,.

-James Madison

ANY ATTEMPT TO ADJUDGE THE RELEVANCE OF)-1 HE IDEAS
of the Founding Fathers to the realn of strategymaking,
strategic thinking, and national security cannot help but
begin with a statement on the intellectual prowess of our
forebears.

Individually and collectively, the Founding Fathers
were legitimate intellectual heavyweights. Henry Steele
Commager, in his excellent study, The Empire of Reason,
accorded the founders the appellation of philosophes (to
both compare and distinguish them from the eighteenth
century French intellectual counterparts). Whereas the
philosopher was a scholar, a savant, one who devoted
himself single-mindedly to the search for truth that was
both universal and permanent, the philosophe was inter-
ested chiefly in those truths that might be useful here and
now. Whereas the philosopher was preoccupied with the
mind and the soul of the individual, the philosophe was
more concerned with society than with the individual,
and with institutions rather than with ideas. Whereas the
philosopher constructed systems, the philosophe formu-
lated programs. What (listinguished the philosophes

13
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everyNwhere w~as it comlmit ment to tilie imm~ledliate andI~ tit(
praticl-oven neu ,law, the penal code, censorship.

slavery, religious bligollrv.
T liese wvere mien of both Idleas and~ act i( n Little w)iI-

(lir that jelfersoir characterizedl the Constitutional Con-
yen lion ats "~an assembly of' demigods,'" or that Madisonl
noted, "There niever was ail assembly oA, riieii, Charged
With at gre-at an(I arf(IuIOuS truLst, Who were nmore I)Lire 'I]
their motives, or. more exclusively or- anxiously dlevoted to
the object comimittedI to them."

The Founuding Fathers had at fuilly Integrated world
view that emb~odiedl science, phi losophy1 , hiistory, law,
religion, andl politics. T[hey were students of all these dis-
ciplines and believ'ed, with MontesquI-iel-, that thle fun11da-
mental priinciple o)f repu blican governm~lenlt wa'is virtu-e.
Though Ibelieving generally inl the c:lassical notion of' vi-1'
tile, thystopped short of' making Itit afotinda~ltt(ion stonle
of' tie (lonstitLution . Ihei r ideal, nonetheless, was a p)lu-
ralistic societv, gox ernedi more by qualities of' (iti/enl
(:haractei- than by publiWc ruLles.

Finally, the FouniIng Fathers were steeped inl the
lessons of' history but with a (definlite eve to the fhitt ire.
IocqI nevi Ilie's observationIs led him1 to concIlude of
America,

D~emocratic nations care but little for what has beenl, but
they are hauinted byI visions of'what will be: inl this (liscr~e-
tioll teirCI unlbounded nimaginatilonl gr~ows anid (Illates
bey1 ond all measures.... emiocracy, which shuts the past
against the poet, opens thle fuLturet before him11.

begaliA m a pid Bua eaucracru

The Foun11ding Fathers sulbscr-ibed to thle n1(otio that
government should b~e constituted onl the basis of' laws

rathr thn ofmen-n ojective standard of- right
behavior designed to curb the innate passions ofI mlan andi(
to protect the citizetirv fromn tyvrannyi andl despotismi.
[hey believed, with Aristotle,

He who bids the( law rule may be (deemedl to bid G od and
Reason alone rule. bt11 he who b~ids iiial rule. adds a ii
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Iele itl cIII() I i I c i)caI : t mul (Itsli I r s ai ý11(d beitst , ~itI Id
j)Lssioii p)c I\ C It', tI Ilc II I Ii)(IS of ruler S, e\cii %\he I tile\ it Ir
tlit, best ()I iiieii. Ilhe lit\ is reasoni uniaffetede( bvX (Iesjie.

[he ( oflst it tit loll, t heniias thle -su prl)iic law of' thle
latil" was to) be tilie ti'ial wor I~lII all Iihatttes o f gover-
lidilce. Ov~er timei, ats liistoriaii Edlitiliild Morganl has
nioted t fl it s takeni on liw chlidttcl of hoh. writ, eml)Olbd-
inig all-lbut-eteriial verities. B3ut It the Foun idinig Fat hers
arle tilie IM0)I(I piet s itiicp)OSt VS 01 I)OIR~( pular So% )veregit v he
notes. t hen thle mnemlber's of thle Supreme C ou rt arec its
high pri-ests.

johin Marshiall's f~aiotis op~inlion lii IUb11(ibr i,.
Alwdii~ on Firmly I est abuslised the pr i nciplles of'Judicial
review: "it is. eniiiliat icallv, thle province aind du~tV of' thle
judicial D~epart ment to say\ what thle law is." Miore t haii a
cenit urv- lateri Charles Evanis I-Iuglies woulId assert that

theCostu i ~ n s watJudges say it is, and the judiciary
is thle sit tegu 11ard of, our liberty and~ p~roperty%.

[h'luLS, juri sts beanie~l tile 'seCtAilar lierme11iieuts' of our-
society, uliiiquedv qtuai tied to Hinterpret tile "tral it' pre
s(ribedl by law. This assumed added significanlce In that.

over time, we lbecaime an Inicreasiniglyv litigious sot ietv,
totally eliailloredl with) thle law its tile Solutioii to all proi)-
lemIs. l'odav. We su 11cr from at nat ionial dlisease that Bat\-
less Mannling has termled "lhvperlexis''-the pathological
cond~lit ion caulsedl by an overact ive law-miaking glandt.

Thie ratriificati i(itis of this are two-fiw1(. First, legatlisml
has (1)11W to (11)11 iiiae ou appoachl to prIoblemslvi S IVIng

and h11 as eveni af~fected how we thliink. TI*he law , lit its
emi)phasis oil cases is pariticuilaristitc or atomlist ic, andl In its
emphasis oi )it peedenit is backward looking and staticLi
orient at 1o11, I WO iat t ril)titeS t hat are' 11ot par1t ictilrlvk coil-
(Itcive to st rat egic thliinkiing. Second. onl ourit oerreliiaCe
oiti urists ats Secular hierilneneutts, we have abrogated ourit
civic resp)onisibilities adi 1()t(it- intellectual respon)isibilit ies.
Ouri abilityv to enigage In crit icail reasoIii ig. acco)rd ingly.
has atro~phied whllie our dlesire to do so hals virtually
dlisapplearedl.
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The Pi,0)leiii with all this is as (lescribe(1 Iw Jet II0
L iebermfan inI his book The Enduring Constitution:

Thie (danger is not merely that the judges wIll thwart
ilitiaolitv wvill. A f'ar more insidiovis peril Is that we will for--
gel as at people the calling of' politics and the necessity of
poloica~il action. J ud(icial review may sap thle imiorall senlse
that we tilie people are resp~onsible f'or thle COnduLct Of puIb-
liR affairs and thalt what we atnd ont r reprCesemI;tat ys (10
miattIeris.

Infatuation with the law also produced and nurtured
at pheniom~enoni that drives thle whleels of' government
todlaN but that was hardly foreseen in its totalitv l)v the
Foundi(ing Fathers: bureaucrac ' . German sociologist an(1
p)olitical economist Mlax Weber, the "father of' bureauc--
raCy, toldi us that bureaucracy in its ideal type embodies
at legalistic pui)-ty' where officials are subject to strict svs-
temlatic control and discipline and enforce thle law "with-
out hat red! or passion~ and hence without affection or
em ItIl s~iasm.' Bu-reaul-cracy emerged out of' thle need fWr
more predlictability, order, and precision in the manage-
meiit o11 private an(1 public enterprises. Its hallmarks are
efficiency, specialization, routinization, hierarchy. andl
Strict rules Or procedures. Though characterized by some
ats Institutionalized rationality, it Is not: it is Inl-
stituttioiializedl proceduralistn-a breeding groundi for Cri-
sis management and, thus, the antithesis of' strategic
thinking.

Mloralism nd0P Id.eolopy

Reverence for the law contributed no Ie,ýs to the
moralistic sidle of' the Founding Fathers than to their
purlyCN legalistic side, for as society was to be governed bN
civil masian fin ispitn state ardyws governed

byv the laws of' nature. In the words of' Rousseau.

III vain (do we seek fr-eedom unider the power of the laws.
The laws' Where is there any law-, Where is there amy
restpect for law-, Under the name of' law youI have everV-
where seen the rule of' self'- initerest and humian passionl.
Buit the eiernal laws of niature andl of'ordtel exist. Foi- tihe
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wise man they- take the place of positive law, they are writ-
ten in the depths of his heart by conlsciente a•il reasons:
let him obey these laws and be free: for there is no slave
but the evil-doer, for he always (foes evil against his will.
LilbertN is not to be found in any form of government, she
is in the heart of the free man, he bears her with hini
ev-ervyvhere.

Though we now have come to be regarded more ais a
secuilar nation, the moralistic tone of Rousseau and the
ConIstitution|-cnmbodied most notably in the espousal of
hiberty, equality, and justice-derived from strong
religious roots. J0olhn Diggins observes that the role of
religion in the Founding Fathers' thought is as complex
as it is ironic. The irony lies in the curious fact that those
who remained under the influence of Calvinism and
Hume-Adams, Hamilton, and MadisonI-doulbted the
vital importance of religion in preserving the Republic,
whereas those who remained free fromt a concern for
sin-Washington and jefferson-often looked to religion
as one of' the founn(fdations of '0political morality.
Washington maintained,

Of all the dispositions and habits which lead to political
prosperity, religion and morality are indispensable sup-
ports.... let uLs with caution indulge the supposition that
morality can he maintained without religion. Whatever
may be conceded to the influence of refined education on
minds of peculiar structure, reason and experience both
forbid us to expect that national morality can prevail in
exclusion of religious principles.

The relationship between reason and the passions
that derive from inorality was central to the thinking of
the Founding Fathers. Hume's view on the subject is
probably most telling:

Since morals ... have an influence on the actions and
affections it follows, that they cannot be deriv'd from
reasons; and that because reason alone, as we have
already prov"d can never have any such influence. Morals
excite passions, and produce or prevent actions. Reason
of itself is utterly impotent in this particular. The rules of
morality, therefore, are not conclusions of our reasons.
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It is thlat keen in( idalistic feIv( )I thal~t aloI()t'ces ideal-
ogv-a Fact t hat. as AiM legalisiii andl~ ltrcatlclacN-, calille
illo(St (]ealrIN inlto fo)cus if] tihe ciTiSa(Iiig teI1f)eI-dinlli~t ()

Woodrow Wilson. Whlatever formn ide l ~gy may take- -he
it Mlarxism-LI eninism. ant iconinlunlisil. free enterprises,
on simply dissent (the idc )l()g\ that (trove the Foundling
Father-S)-it is a pllcICn1illC'I1oi that (onijICWetelv uder_-
Illiiies reasonl and rational Ihought. As Marx himself
limoedl "ideolo(gy is tilie illuision ()f anep)I

ideology draws tinrnl discourse into what (Aiff'ord
Gaertz termed "inaps o)I problemiatic_ social realitv," those
shifting pattIern~s o)f v~alutes, alttitutdes, hope)Cs, Fears, and
opintionls throuigh which peop)Ile lperceixoe the w~irl(1 atl([ Iw
Which they are ledl to impose theiiisehcs ti1)Oii tile world.
Ideology is a powerfuli belief system that dlistorts reality.
bhild 115is adh~eren ts to facts, and1( negates the critical 0a-
ulties altogether. As such, it, too, like tile crisis muentality
that bU reaucrTaCv engenders, is ant ithetical to strategic
thinking.

Con Ne'ti'l zI'rSI'f% /1 (ul/A'?I.NI

That seillinal phrase o4jf Jc ers( nm's iin the LDeclarathio
of Indlependellce- "goverrnlfellts are instituted amlong
mien, dlerivintg t heir Just pow~ers 1 101 tile coinsent of 'the
governed"--was a ceiltaL. thugll Alplicit pmrem e (f the
ConIstitIctioti . The idlea carne (lownm to Je [ferson from)
,John LAmcke, who averred,

Sinlce al rat iO~lll (eCam u ic (ililinOt be Slipp(~)Sei. whenl free.
to put hiinsel inito) suiijecioi u) aniiwt fi or his own harm

... )rerogatiMc Can be Im)t ling but thle pole')Ils perllittiilg
their rulers to do sevecral thiniigs of their ow% u. fice choice
%%,here tile law was sileiit. n ~m)ii~soetililc.s too against thle
direct letcie of thle law. for the pul)ic good amd their
acquiescing ill it whenl oh ue.

This basic principle ofI collscilt was tha~t tile f~ew%

wouild govern t lie imaiiy (tile imn1)licit p~remuises being that
thle f'ew were qualified to (to so, and( that the many were
dlistinctly unqjualifiedl). Accordhing to Rousseau,
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It we take t he termn iii tie st ridt sense, there never lias
been at real deIclocrac N, andl there lNever will be. It Is
against thle natuoral oi-(etr f )r tilie nialiN to go\C em aiid IIhe
few to ble gver-Iledl.

Rt1)tiIlid~ti gOVCrIIInleIlt Was foundedI Onl this bII'LurCa-
ttofl of' thle jolicv. As M'vadison notedI lin ederalt~t. No. 10,

The two great pomints of dfii ferciwe between a deunI) crac\
and at republic are: first, thle delegat iou of tilie govern-1
mlent. Inl thle klater, to a1 small inumbier (of UIti/iels elect ed
by the rest: seconidly. tile greater thle nitiniber of citi/enls.
and tile greater sphlere of- coilltr\ mx*oer w hio- thle latter
max lbe extendted. The eflect of tile firlst (lii Fereciice is, oil
tile onle hand, to refinle and enllarge thie public views, by
passing them thirough the nmediu ()I' ita choseni bodlv of
citizenis, whose wlisdl(im may best dhiscern thle true interest
of' their cotnititv. adil whose patIriot ism and( lovxe of 'Just ice
will ble least likely to sac rifice it toi telpm poarv Or pa tal
coiisidleratiOiis.

Inl effect, what the repubtllicanl f-orm of' govertnment
and tile Idea of cotisent did was to legitimize political tine-
quality. Montesquieu., inl his Spirit of L~awts. nlotedi that, "In
the state of' nature ... all men are born equal, butt tile\-
canntot con~ttinue iii this eqttalitV. Society makes themn lose
it, and they recover it otlyv by the protection of tile laws.*
Intterestinigly, Mlontesquieu- male ad itCOniparisoll that TO- [
q LIeViIe lso w(Jl m ( ra ke it e r-t iiat concerniin g thle
equality that obtains lin repult)icani and despotic regimles:
inl the f'ornier, men ar-e equ1-al b)ecause thle\, are every-
thi ng, inl tile latter- bec~ause thley are nothIing. Bu~t lotites-
qitieti goes onl to ob~serve that tile p~riniciple of, democracy
is corrupted every' bit ats imutch wh-len there is too muchl of,
it ats whlen there Is none of' it. Whyv? Because the p~eople
wanlt to mnanage everything for1 themselves, to debate Foir
the senate, to CexcuteC for thle magistrate. and to decide
f'or the judges. The great advantage ()f' representatives Is
their capacity for dliscussinig p~ublic: affairs, all act ivity For
Whlichl the People collect ively ar-e extremlely unufit.

Thus, the popularity of' republican goverinment and
the consent pri nciple among the Fouindlers was du tIe ito
geinerally low opitnion of' hlumtain nat ti te. H ist ory' had
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laught ()uL foreibears that Inenl were basically creatures ()I

alhilition., passion, pride, en\'v, intemperance, greed, and
ic )insistencv-lhardll v perfectible eniough to conduct
themselves collectivel'y with prudence, dignity., honior,
'.ht n, and magnainiity.

Hamilton was most acerbic in his view of mankind-
iiiani being, iII his 111inid, "a'inbitious, vindictive, and
rapacious." XVh has governnment beenn inlstituted at all-
lie asked. "Because the passions of' mnc will not conform
to ti (lictates of re;1,101 and( justice, without constraint.'
Madison, too, shared this view: "But what is governnment
itself buti the greatest of all reflections on human nature?
I1 men were angels, no government would be necessary."

jefferson was relatively alone in adhering to hIis
belief in the sanctity of the people. Iti his Vole.ý on
I ii~i. he opined,

lII everv government oii earth I is some trace of hliuin mn
weakness, some germ of corruption and degeneracv.
which cunning will discover, and wickedness insensibly
open, cultivate and iimprove. [Vi\er government degetier-
ates wVlicii t rusted to the rulers of the people alone. I lie
people i heiiselves therefore are its Only safe depositories.
And to render even them safe, their minds iiiust be
improved to a certain degree.

jefferson assumed that if the people are to be
eqjuipped to perform their civic duty, government must
Undertake to educate them:

I know of no sate (dep)ository of the ultimate power of (lie
s)clet\ but the people themselves, and if we think theiii
not eilightened enough to exercise their contriol with at
wholesome discretion, the remedlv is not to take it froiii
themi. but to in form their discretion.

Historian Edmund Morgan observes that the Consti-
tution has become the will of' the people only by virtue of
an unspoken agreement to accept it as such, an agree-
meii expressed iII a continuing tacit (and frequently
utlninormed) acquiescence rather than in any. explicit dec-
laration at a particular time and in a particular place.
Herein lies the crucial qualitative differenice between



cetice--ani in tellIet uall itiumbiiig eniterprise. (:01-
stilsus, if] conitrast, is tile fundamenfitital (OIononitanit of

strategy antd requiires active iiivt leiiet.

'['here are More than a (,CNN amlong us who w~ould
Make the fatuous)[i (16111 ti hat eXrcI-iSi ig tile righit to v( )t is

thle citizen's meanis ofI political involvementt, of d Ihavii ig
say"' iii public policN. As H-endrick Hertzberg notes. ltw
ever voting iii the Un iit ed States is R-lýtiiteI acivic Sac(ta-
ment-a ritunal of faith. not art exercise of political power.
Whelei We O l'ot- it' Cand l~idate to Cl-)i'eSe~l t LIS ini COH
gress, we cannlot be sure of' havinig anl opportun iity to \ott-

for somneone to repre'sent Oto l)Oi lit Of v'iew. %IIeo\CFvt.

merely vo)tinig someone inlto office gives tis relat ivelv little
cont rol overtil te polices he or' she piirmiie or supp)ii

WarU mild Pf'Uwr

It is easy to see how out- forebears may have beeni
i1nt1U~ftenc by two (diflferent conceptions of' war-the
more or less t radhitionalI concept ion, as art icuilat ed by
Rousseau, to which wve ('ontinute to sub lscrib~e tomfav and
the relatively more robust, t hou gh also mlore cyn icalI.
con)tcep~tion of Hobbes.

Ro(uisseau said, "'War .. is af rela t i iu not betwee('n
manit aiid manii, but bouet ei State anti( Staite. mnd in biid l -
uals are eiimnies only aiccidlentally, not its manti, i or- evet

as citiens, but as soldiers; not as iniiembes of thirN mun-
try, but ats its defenders. FiniallIy. eachI State c-ai hitve for
enemiesC oinly other States, and notmii'

j udgiing from tilie maniner ini which matters of warIf
were treated in the Federafj./ papler's, prinicipallN undeitfr
the peii of' H-amiltoii, the p~revailinig concept iont was that
of the use of miliary force bet weeii Alain.. Ini iituileromtis

uinstanices, H-amilitoni spoke of manui b ellicosityV an i thusiii
the inlevitab~ility of'war; in kederal'dut. No. 6i, for exaimplle.

'To look for a(iitcniinuatioii of iai'iioii he-tweeii a mutnihti
of' indep)endent , uincoiuie~ted S cr)etigii I it's inl the sai lit
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neighborhood, would be to disregard the uniform course
of human events, and to set at defiance the ac(unullate(d
experience of ages.

Providing for the common defense therefore invited
militay preparedness (Federalist, No. 23):

The authorities essential to the common defence are
these: to raise armies; to build and eqtuip fleets: to pre-
scribe rules for the goverment of both: t,) direct their
operations; to provide for their support. These powers
ought to exist without limitation, because it is impossible
to foresee or define the extent and varietv of national
exigencies, or the correspondent extent and variety of the
means which may be necessary to satisfy them.

T[he danger, of course, lay in the threat to liberty
implicit in standing armies (Federalist, No. 8):

Safety from external danger is the most powerful director
of national conduct. Even the ardent love of liberty will.
after a time, give way to its dictates. The violent destruc-
tion of life and property incident to war. the continual
effort and alarm attendant on a state of continual clanger,
will compel nations the most attached to liberty to resort
for repose and security to institutions which have the
tendency to destroy their civil and political rights. To be
more safe, they at length become willing to run the risk of
being less free.

Secrecv: The Ultimate Intoxicant

Finally, there is value in looking at how the Founding
Fathers viewed secrecy, for, though espousing a society in
which openness would provide an antidote to tyranny,
they set a precedent for quite different practices. In fact.
prior to becoming Chief Justice, John Marshall, speaking
in 1800 before the House of Representatives, captured
the tenor of the times then, no less than now:

The nature of transactions with foreign nations ...
requires caution and unity of design, and their success
frequently depends on secrecy and dispatch.

Earlier, following the War of Independence, ;eorge
Washington had observed,
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I he inecessity f'Or procuring good intelligence is apparent
and need not be fiurther uirged-all that remains for mie
to add is that you keep the whole matter as secret as possi-
ble. For utpon secrecy, success depends im most enterprises
of' the kind and for want of it they are generally defeated
ho<wever well plained.

Washington also was instrumental in gaining agree-
ment to keep the deliberations of the Constitutional (Ion-
vention entirely secret. "Gentlemen agreed" not to speak
or write of what was going on until it was over. Other-
wise, it was believed, candor would have been impossible,
and the threat of deadlock due to public support of dissi-
dents heightened. Jefferson, away on ministerial duties in
France, was furious when he learned of the rule. He
argued by mail that the debates should be open.

There is great irony, and perhaps a touch of hypoc-
risy, in Jefferson's position. When he entered the Presi-
dency, he pledged to return the government to the
original principles of the Constitution. His administra-
tion, however, reflected an episodic pattern of behavior
to circumvent constitutional structures that did not suit
him. In 18(1, for example, he issued secret orders to a
naval s(jtadron to "chastise" the Barbary pirates in the
Mediterranean for looting American merchant ships: he
did not notify Congress for more than six months-and
then in his first annual message. Two years later, he pur-
chased Louisiana for $15 million from Napoleon before
(Congress had appropriated funds for the purpose.

Thus, there is quite a sterling heritage fbr the secrecy

that has become such a commonplace feature of the
national security state today. Garry Wills notes,

The wartime justification of secrecy tised to run this way:
The citi/ens mu, st be kept in the dark, its a necessary evil.
in order to keep the enemy from knowing what one's
country is doing and taking action oni the basis of that
knowledge. The modern presidency takes the means and
makes it the end: The citizens are kept in the dark about
what the enemy already knows, lest the citizens take action
to stop their ownl government from ldoing things they
disilpprove off.
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Fio 40-l() \ N'il, IW, sillcc tile passage of tile National
Sect(ri-t N Act of 194 7, th lie Uited States has been it
lid li<lna ( sccurit\ state. ()vler ;i peri<od of four decades. Vir-
Itnally t our vcxrc. thought, word, and deed have I)eeui
guilde IW di ovacxrweeiilg Co(ll(lii-SOille wotdld sia\ ill
obsessi11)-with national securityv and sec recy. Ihe
iml)lications of this state of aflfairs arc more thani a little
diftic lIt to grasp because evenl the act that bore its Ilai ne
did not \.eit tire to defilne naulilal ec uri/•'. As I conse-
qilelice, the term has become all thitigs to all i)Cp<le. yet
iothing of' essence to ayivoue--iiore ain rx p/unt /ac/o
ratioialization for behaviors l)nureaticratic. p)olitical. and
ideological ill origin thatn a meaiinigful guide to cflf.cti\c
action on thie world stage.

Tlie National Secnuritv Act itself |focused Oin St rtctIural
cha nges-the creation of a NNational Military Estal)lish-
nieiit, ,i National SeCritv ( itV t icil. and a (Ceiitl-al Intel-
ligence Ageicyi-iui seeking "to provide a comprehensive
prograni frn the ftuture security tý.+ the U'ited Slates" and
"Ito pro\idC for the establishmentit fif Integrated policies
;111(t 1)r cCdtLres for the depNartiilentS, agencies, and tic-
tions of the Govertlnment relating to the national
sectivitv." Aithough the institutional Framework for the
ilaliollia seCtI nitv stilte was put ill place ill 1947. the
underlying ethos that would p)erpetuate its existenceC Wats
noit th11 Clearlv enitciated. The basic tenets would be
codified formally oiily three years later with the sulhmis-
sioin by the Secretaries of State and etliis(' (f NS(C-68 to
the Niational Securitv Council.

NS(;-68 jnx tap)seld the determinatioi of the U'nited

Slates to (ai) mailntain the essential elements of i ndividunal
recodom its set forth inl the (Constitutioin atnd Bill of

Riglits, (b) create coinditions under which ()itir free anld
dem cratic system cali live and prosper. and (c) fight it
iicCessaiv to defend o iii wvav of life. agaiist what was
adludgcd to he the fundamenlal design of those ill
coitrol of thile Soviet Unioin and the i IIIcriatio•inal COM-
Ilii Uist Iilve'lieit lit the coml)plete stibversioin f torciblc
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WITi of societv ill tile cutrtlties of, tile Iion-So% ict w('Oi'Id

servielit to and~ control lledI from thle Krernlmin. lI ('liaia -

terizimig America as the p~rincipal center of po wer ill the
non)t-S( viet world~, ats the hbulwark of' oppoisition)1 to So\ ~ilct
exjpai'siom'i and as the priiicipa enemy whose inturit
atnd viality must lbe subvered or destroyed byV onie ineaits
or anlother if the Kremlinl is to ac-hieve its bn iidaneniit;l
design, NSC-fi8 specified three overarching objectives f or
the Unitedl States: (1) To make oumrselves strong~. bo0th ~in
the way in which we affirm our11 ValueIs inl thle C011i11ic of

oLur nlational life, and ill the dlevelopmenlt of'our iiilitarý
andi~ economic st rengthI. (2) 'To lead in bu1( i~ing a wri -
cessfu ~llV fuinctionm g political and economic svstemii in thle
free ~o~rld. It is on ly by pract~tical a f'TirmIat ion., abroadI as
well as at home, of our essential values that we can pre-
serve our own integr-ity in which lies the real trust rat io n

of' the K remIi n d esi gni. (3) To f'oster a Inindal ainciii a
change in the naltutre of' the Soviet system, a ('hanilg
toward ýx hich the frustration of'the design is thle first amnd(
perhaps thle most important step.

NSC-68. though classified and hidden f', (iii pn 1)1i(
view uintilI it was (lec lassi Ved by Presideiit ial n at ional
scurlIity adlviser Henry Kissinger in 1975. cast in (ocrtci't
whIiat has been the it hiiifi g theme foir the ('011(11o(

in ternat ionial affairs by every US ad muiniist rat ion i firomi

Trtniman to Reagan: the cointainmen t ( if coinul in i iisinl It
pros ided the raisoin (let re For the inst it utionial fia linewi rk
of' the nat ionial securitv state est ablished bvw the Nat ionualI

Secu n-t V Act. If' N S( 68 (letfinied thle ends t ( )ardl wh ichi
America's postwar' efHbnts were to be dIirecited, thein (cci-
tautly the National Secutrityv Act prescribed lie inlst imi-
tional meatls to be employed [or attaininig such ends'. I 'lie

innyaht fthle provihioi of' thle means pre(cvlcdl tfc l w
fiali f'te etids perhvaps would 1( have bee loi I st to p)1 -

terity had it inot been f'or thle perversin oi f ureans1 aind
endos represented by' thle lrait-coiitma scaimdal that
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firIst liailf'of 1987.
Whether b% divillc pro vidlclicc or)i snup it wsiiiw roll

of t lie (lice. tilie iirruptioni of tilie I ni -co-iltr LI iasc( iii 1987
was fortunitous: a ct-iSiS 11amiid b1w tile WII i dliii ivrsarv of'
th liNat jOlla Seenlit v Act and( tile 200(t h all iiversarv of'
thle Uis Conistitutit oll Aiivoie who( witnlessedl ccilit aSmall
portion of' tile con)istitutl ional hearings o)Il t his sordid affair
re(Ccixel bo t h an IIi lXlpc~tlc ý lvvdal~lebl leSSOni ll civics
ail([ t aglimplse at tilie iuleiitalit v Ithat Spawned ai 1(1 has been
I rt her i nurturedl A the nat io)l al secn ntvx state. Thle xmar
1 987 1 herdore has special ilcalil W1.f Fit l)ov(irii ts us5 to
step) back fronti the !,a\ and take st )(k of wlicie we have
l)Cem as a naMoll w xhere We are. ald i( Iw hre wec ale( goling.

The Constitution is a way of, lifec, at coligeries of'
xal ties that sets til hentir-c moral and legal tone for wh-fat
A lierica was mleant to he bv its lotI iders. Whethler we
realize it 01I 1101 the ousit itttiol stI fuiscs tilie veix warp
adll wo( f'of'Allcricali life. As HellN ix lax remar~lked iln a

january AM5( speech hbefr the Selnat, he (Amsvitu-
tioli o[ thle UnIitedl States was miade hi! iiierel v for tilie
gelieratioli that tlhein existed. bult for liostelit\--
II lirii iiedl, undi~efihed. end~fless, peptuI(ttal lposterit x. It'
this is So, if' thle Cionstitution was initendedc~ to be-or.
thrug F()lfintiIie, has Ailil#l lbec( lne--a lhivig (h 111ilinelt. we
linutst ask ourselves hm)w well it wears ill the ten( 1 of nmod-
emn 1 ilies. More lirc'(isehx. wxe mu Lst ask what relat ionship
there is ailid sholdoi~ bK' letwveell coist it IlliolalitvX and
niationlal secuii ii . For 5s tilie formuer embilodies tilie \.aluies
we clieish and lihe p diical, appharat uis 1,x x\hieh wve live.
tlie latter reflects tilie pectuliarly demlaniding nld! oil (If i

[lie fact that we*( aire a niationial sectirltx staite' ot onlNi
reflects thle timies ill which we lIve but also givE s at whole
iiew, cast to ourll view oFf ilie olistittIllioni. Dute to tie wou-
(lerS of, techntologxy filhe world to()(av is b)oth Smasl~ler and
coniisiderably Wlore comiplex thain) it \\ais ini (colonial times.
71 ii lgs t hat couilId have been. anid we Ic. ignioried l)- (our
fUiielaeds, (fitle to lags ini dislalice aiid timle. no0 longer (all]
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be.-11 1  S~11. everl %ve mul ) kiha1ltl1 ( Vaslcic m irs.lc ;Iii- I Ii

a at'xig we1 Im mic h5 l)11ifiitt'. lt lciludcs 4)1 0111 xxaxofl ift'.

integrat.edt ill fal! iwdthisk Ret'ix 4it5i011tllldlticiIIIC(I

has b c(1c 6tixal~i1 (h idd41Ci/4.(li f mbc hi'Ir IItI(,, Id lfail.g

14) £ul latio h)lit In lcil(4.' ohe lllt(llaIdll)ld pc l la is. les A-

g Allv Ii('(1 14. 1114(.'( 4)s11g1t'ss pI(h4't.ix4.'(I 4)1 t'4Ic p rt k t111

114. iioxe tdft ' re ) lIb lit'cs I 'l4.'5i h4.'Ilt (dlilll\\t\t'Ihife

pc isi lls. 114. ( 11( 1 cf5(4 l2Il mid 111.'lll4.dll n m ('l )l1xt()I.
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conistit utionial lptolrietv-5() inii ch so that the utilt liate

const it utional ramlifiIicat ions of' the a[f~air clearly out -
distanice those suirroundling Watergate. It is essential that
anl assiduous effort b~e made to cia ri fv anid place InI
properC p~erspective the link between con~tl .11/1 . 11ht-Y and
nalioflal securitV.

To examine this relationship is to go) well beyond the
ti-1imfentary level Of' discourse that typically attend1s the

subject. Rather than FOCUSiiig simlyl)N Onl suchI structural
mratters as war Powers, freedom of the press. the conigres-
sional role inl treat%- ratification and dlefense spending. or
Presidential prerogativ'e writ large. it is necessary to
address the more f'undamiental question of' whether thle
idleas and ideals exp~licitly or Implicitly embodied inl the
C;onstitution provide the intellectuial wherewithal for cop-
ting suIccessfullyI with the contemporary international
environment. InI other words, dtoes the (;Oii~tItLitiolb as
the supreme law of' the land aindl a stentorian statement
or mioral philosophy, provide at basis for strategic think-
Ing no less than for legal and moral thinking?

InI the final analysis, the Iran-contra aff~tir. whatever
its legal and moral ramnifications, represented anl acute
f'ailu-re of' strategic vision-ingrai neol in opia, bred by
ethnocentric, Ideological fervor, totally Insensitive to the
risks orI li kelihood of' unintendcd ('on~wqucneeA'.N Judgedl ill
the context of'other strategic faIilLireCS by this COuntry, We
might consider whether the 1987 stock market crash was
it pu1rely economic aberration or bult one inI a series of'
global incidents reflecting the diminished credibility and
stattire1 of'the L'nlied States.

.'htategri Thinking (lint the, (;un h!.,t1utu

Give the centralty Of' thle ( OI)SHtIt10 ut(0)it Amlerican
life, even 11' only as at sub~liminal toumchstonek to ) lelaimor.
there IS More t hat) academiIc value Ill at tem It ilIg to (its-
cerim whbet her thle card intalI precepts and( Intellectual
origins Of' that (OCloiiiien~t Might i1l)1Ot R)oiC si itOi~ld basis
finr improvedt~( strategic thinikiiig. Americans are aI (leiu()i-
stzihly anti-intellectual pol~eOP, it p)oint conivinioiiglY
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argued by Richard Hoftstadter over two decades ago in
his Pulitzer prize-winning 0ook, A tal-ifltc'/il' tulin in
American Life. No less do we abjure strategic thinking, an
affliction attributable as much as anything to our u nlder-
developed sense of what strategy is and how it operates.

Strategy is not, as neo-Clausewitzians would have us
believe, merely an instrumentality of policy, the means of
carrying out the dictates of policy direction Ineta-
physically derived. Nor is it the sole purview of practi-
tioners of the military art. Rather. strategy is a
comprehensive system of ideas fOr coping with the gov-
erning environment-a world-view that enables one to
understand (not merely to know) andI to act on (not
merely react to) the forces emanating from that environ-
ment. It embodies both ends and means and lprovides a
normative architecture within which the more focused
policies of the state are formulated. The result, ideally, is
a degree of conceptual structure and policy consisteincy
that obviates the need for constant revisitation of firsl
principles each time a new situation arises.

Strategy may be characterized as a phi.lmo.lh u tubal)h
conduct, for its foundation rests on the enunciation of
guiding premises about international behavior that are
truly philosophical in scope and content. These premises
range from the relatively esoteric (Are there olb.ecti\e
facts in the international environment, or are such facts
perceptual constructs that can be orchestrated and
manipulated?), to the more instrunmental (What is the
nature of conflict? What is the utility of force?), to the
applied level of real-world relationships (Is the _S-Soviet
relationship zero-sum in nature?).

Power is the quintessence of strategv-m,)stlv an
exercise of the intellect rather than of the musculature. II
seeks, through force of mind rather than thr'ough the
employment of military force, to exact desired bChaviors
from an adversarv. While the selective use of inilitar\
force may. oil occasion, be deemed necessar\, such use
should he viewed as merely a physical means to a )sYlcho-
logical end. Properly conceived, strategy in thle molern
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diitated use of' all tilie resourices. itii1it1i, anidc lioniliitarv,

of, a nat ion or alliance to achieve prescribed objectives.
Strategy and Consensus are fun 1damlenltall ( oiucomil-

tants, each depending t'Oi its act!ualizatio lolil thle other.
lit other words, ats st rategy Is dependent for its success oil

at folllllaitiOil 01' coi]SenSLIS, StalNl COIISCiisLIS Is likely to
ob~tain IonlyI where tilie gilivanil /in g f( ce of, at strategic
dlesign is manifest. Thie conIsenIsus o1f wIich we speak is
not at Cornprom ise soluion i(i to at dhi lfeiice) of, o pI ii Ioiior01

an Intellectual herding pheinomeinoin. It is, Iinstead,.ia coni-
dlitioin of* mo re-orI--less sponita neous uniainimity ol b~asic
prlincip~les, valules, andt lbeliels. arrived -it athro iughli a ohalec-
tical proc~ess oF give and( take.

[hie linikage bet weeii st latcgv ali ico(n)isenisus Is no(
less essential Ill totalitarian t haii inl demiocrat ic regimes.
ailthough thle n urn herCIs thatinn s11It be jMart V to tilie COlt-
sen"suIs Midt the means employed lot- its achievement man,
di~ffer markedly. Thils, at to talitarian regime miay be able
to ac't withl greater e f'fici eiic% an tidalac-i t v thai ait a(eill( )-

CraitIC r~egimeI but With liar less assuiranice of' a suistaiinable
b~ase of' social cohiesioni aiiInat Ii( ~ilal Will. Th le (A I)iiseiisai
basis Ior st rategv. assuiliies heigliteiied sigimiticaiice Ill this

coutary tiite to ourll relative lack of' geopolitical sense, and

OurI genlerail historical Il~einV coll C0 a1I-~iio With our1
most resolute adversaries.

W~hat power is to st rategv. piiilosophvN is to strategit-
thilnking. Th[lereini lies at part itcilar probIlemi for mo( st
Americans. To thle extent that there is eveniit shired of'
truLthl to thle claiml that tlie Ul mted StateCs has 110 st raltegv.
nor even mucli-l appjreciat ion [O r i lie conicept, .It Is (litie ill

large mea~isure- to oui lack of' acti muem lin the exercise of

powetr. Perhaps becauise we have a lwavils beeni a landI of'
Iplen ty and able to corpnsateIk 1 lrt tin pepa re(i ess or
mndi f~eremice wiv hi vast resources. perhaps because of* our

lposit ion of' relative geographic Iso)lation di Iis!tanlt from thle
constalit threat of, host ile Iimcurio 15 ii (. lie t itilea , spetcte'r
notwithstanding), or perhaps b~ecaulst' we siminply h iave
mnisinterpreted the reasoins l'0r oti sti~cesses inl tw() world
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wars, we have ntever become comfortable with pow~er-
What it is or how to use it. Our pertorniance ill the Inter-
national arena has been marked principally byrepe atedl
falu1.re a(id 011iV rarely by eveni evanescent -,uC~eSS.

At root, the problIem Is our inab~ility or unwillingness
to think strategically. We (10 not look at the big picture
and1 attempt to dliscern tiillerl-Ning patterns and1 relationl-
ships. Instead, we Feel muILch more comifortable dlealing
with "manageable- particul-ar-s. We (10 not look to the
long term and attempt to dIraw the link with the lessons
of' history. Instead, wve are creatures of the here and now.
We (t0 not accept co~ntradictionl. paradtox, and1 uncertanlitV'
as organic f'eatures of' strategic Interchange. Instead, we

.blure nuance and seek to explain anl inherenitly complex
worldl inl simp~le, understandable black-white, either-or
terms. LDoes this reflect at relatively re~cent, ranidoml intel-
lectual mutation, or (does the general intellect ual flaccidity
that has p)rod ucedl our1 strategic Inlcapacity have (leeper
roots:1

WithI a cvii icisml bred by a (list lingu ished Career of'
St u(l yin g history, Barbara luc hman observed that
.1 oodlen-hcadledlness'' is a f'actor thI at plays at remarkably

large role inl govern~ment. Woode n -headednI ess Conisists of,
d55C55ifl g a situnat ion in ternis of' preconiceivedi not ions
while Ignoring or rejecting anly contrary signs. it is acting
according to wvish while not allowing oneself, to lbe conl-
I'Lusedl by the Facts. It is the refuisal to learni from experi-
enice. Obviously, wvoodenl-headedniess Is not enldemic to
amx paiitictilar regime or f'orm of' government. III fact,
with history ats ou~r guilde, we mlay safely conclude that It
is at ph~eniomenon of' near-pandemic prop)lort ions, Iii llv
evidlent whenever and wherever governments are -onl-
f'ronted byv situations that are other thain rou1tinle Ill
nat ure. Considering the extraordinary dlemandis that the
contem porary international lilvir-onmncil has placed onl
us, we must ask ourselves whiether wooden-hecadedness inl
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the affairs of state is a condition we any longer are willing
to accept.

This question is especially pertinent to a United
States that has experienced perhaps more than its share
of failures abroad in recent vears. Some would argue that
this disturbing state of afTairs is to be expected in light of
what Tocq ueville characterized as the fuindamlental
incompatibility of democracy and the effective conduct of
foreign affairs. But such a position warrants more than a
little skepticism. Leon Wieseltier, for example, in a New
Republic article entitled "Democracv and Colonel North,"
attacks those who subscribe to the proposition that there
is a kind of zero-sum relationship between moral integrity
and political efficiency, that the perfection of American

democracy results in the imperfection of American fbr-
eign policy.

Tocqueville provided probably the most lucid and
authoritative expression of this tension when he averred
that whereas democracy tends "to obey its feelings rather
than its calculations," an aristocracy -does not yield to the
intoxication of thoughtless passions. An aristocratic body
is a firm and enlightened man who never dies."

Supporters of this position, so-called neo-Toc-
quevillians, must in Wieseltier's view, (to two things
before they start tinkering with the time-honored
methods of American statecraft. First, they inust de(lonl-
strate that dIeinocracy'sjudgment about matters such as
selling arms to Iran was inferior to the ;udgineit of those
who wanted to overlook democracy. Second, the', must
demonstrate more generally that the position of the
United States in the world has been weakened by the vig-
orouis exercise of American freedoms, particularly by the
freedom of the press.

Wieseltier's remarks are an exqtuisite remilnlder that
we would be well advised not merely to reflect on our
constitutional heritage, but to (to so in conjunction with a
serious reappraisal of the ideas and values embodied in
the other seminal docuInent that shared the 1987 anni-
versary year, the National Security Act. II light ot the
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events of the Iran-contra affair, neither document can
nor should be judged in isolation from the other.

As a people, we tend to revere the Constitution anrd
the principles it embodies. In fact, we manifest those
same propensities once noted by Jefferson:

Some men look at Constitutions with sanctimonious rever-
ence. and deem them like the ark of the covenant, too
sacred to be touched. Thev ascribe to the men of the pre-
ceding age a wisdom more than human, and suppose
what they did to be beyond amendment.

If" we are wont to revere the Constitution and the Found-
ing Fathers, while our experience of late betrays a pro-
nonnced lack of acumen in the conduct of foreign affairs,
does this suggest some failure of constitutional content, a
fundamental incompatibility between constitutionality
and national security, or simply a failure of contemporary
interpretation?

To be sure, the Founding Fathers did not speak
directly of strategy or strategic thinking. This should not
necessarily be construed, however, as indicating that the
Founding Fathers had absolutely no appreciation of such
matters. The Founding Fathers spoke in terms that, if
taken out of context or not judged in terms of their
underlying subtlety oi sophistication, seem to contribute
little-and in fact may be almost antithetical-to a strate-
gic orientation. But these were men who represented a
degree of collective intellectual candlepower that has not
been seen since in the corridors of American govern-
ment.

It seems appropriate, therefore, to conclude that
where the ideas and ideals embodied in the Constitution
(1o not provide a very clear guide to strategy and strategic
thinking, it may be dtie more to our own ft'ailures of inter-
pretation-especially considering our ingrained sense of
literalismi-than to failures in founding thought. The
Founding Fathers were equipped and in a position to
draw the link between what they said and what they left
unsaid. We have only their words to interpret in light of
our own values, experiences, anrd capabilities. If we (1o
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not draw from the Constitution all that we could or
should, we would (1o well to look to our own intellectual
incapacity as the reason.

Whatever might be said today about the innate leth-
argy and apathy of the American people, or about the
failure of our educational institutions to provide a firmer
foundation of civic virtue among our citizenry, it is gov-
ernment that, in the final analysis, must shoulder the
blame fbr failing to nurture the intellectual capacities of
the nation. Government actually has suppressed the
quality of- discourse on matters of state bv refusing to
engage the public in direct and active dialogue.

Ours is a politics of power, not a politics of participa-
tion. Rather than giving citizens primary responsibility
for governing themselves directly, our system demon-
strates a clear preference for granting the most important
governmental responsibilities for making authoritative
decisions to a select few-acting ideally in behalf of, but
with increasing frequency in spite of, the citizenry. The
result is what one perceptive student of the subject, Ben-
jamin Barber, has characterized as "thin democracy.'"
And representative democracy is thin democracy. It
yields neither the pleasures of participation nor the fel-
lowship of civic association, neither the autonomy and
self-governance of continuous political activity nor the

,- . of sha:;c'! public goods-of mutual

deliberation, decision, and work. Barber notes:

Obvious to that essential hunian interdependency that
underlies all political life, thin democratic politics is at best
a politics of static interest, never a politics of translorma-
tion; a politics of bargaining and exchange. never a poli-
tics of invention and creation: and a politics that conceives
of' women anId Ien at their worst (in order to protect
them from themselves), never at their potential best (to
help them better become b)etter Ihan they are).

Co(llucion

Representative democracy has sustained itself flo so
long because it has always been to the personal advantage
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of those in power or with access to power to maintain the
demarcation between governors and governed under the
guise of democracy. The growing complexity of the world

around us has obscured such personal motives, for it is all
too easy to accept on its intuitive merits the arguments that
coping with this complexity requires a degree of experience
and expertise that only those who govern can be expected
to possess. In point of fact, many if not most of those who
govern owe their positions less to experience and expertise
than to political connections. Moreover, once in office,
these individuals are forced to narrow rather than broaden

their perspective in order to ensure personal survival and
success. Thus, to a large extent, coping with the complexity
of the governing environment quickly shows itself to be
beyond the ken of those who govern every bit as much as it
is believed to be beyond the ken of the polity at large. Rep-
resentative democracy therefore is demonstrably ill-

equipped to provide the strategic orientation that the
modern world requires.

What is needed is what Barber characterizes as sthrng

democracy. Strong democracy rests on the idea of a self-

governing commLInitV of citizens who are united less by
homogeneous interests than by civic education and who
are made capable of comnmon purpose and mutual action
by virtue of their civic attitudes and participatory institu-
tions rather than their altruism or their good nature. As
idealistic as this may sound, it is an orientation that we
must assume if we are to survive and prosper-as a
nation, and more generally as a global community. The
technology is available to make the idea work, if only
those in power will acknowledge that they have more to
gain than to lose by such a proposition.

Almost a decade and a half ago, historian Richard
Morris noted very perceptively that "The impact of
immediacy created by T'V has placed a premium not oil
reflection and reason but on the glib answer and the
bland statement. I'he politician is concernedl with public
relations, not with public principles." Television is not the
problem, of course; it is but the mediunm that accentuates
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government's deeply entrenched unwillingness to engage
the public in meaningful discourse. Only when such
direct engagement occurs and is sustained over time will
the quality of public understanding and discourse
improve, thereby enabling us as a nation to achieve the
consensus that is so vital to effective strategy-making but
that is so lacking today.

In his book, The Power of Public Ideas, editor Robert
Reich observes that policymaking should be more than
and different from the discovery of what people want. It
should entail the creation of contexts in which people can
critically evaluate and revise what they believe. The
responsibility of government leaders, he notes, is not only
to make and implement decisions responsive to public
wants. A greater challenge is to engage the public in an
ongoing dialogue over what problems should be ad-
dressed, what is at stake in such decisions, and how to
strengthen the public's capacities to deal with similar
problems in the future. Nowhere i, this more telling and
true than in the realm of foreign affairs.

Only when government engages the public in pro-
ductive and regular dialogue will the populace assume
the civic responsibility of improving its understanding of
global affairs. Only when such improved understanding
is clearly evident will those who govern feel compelled to
elevate their own thinking and behavior. And, only when
those in power are forced to more elevated levels of
thought and deed will the nation show itself capable of
coping with the world it now faces.

In matters of strategy, democracy (true democracy.
that is) is a decided strength, not the weakness it is com-
monly presumed bv some to be. We will grasp this fully
only when we dig into our constitutional roots and at-
tempt to adapt the rich intellectual legacy left us by our
forefathers to the contemporary affairs of state. Given
our anti-intellectual propensities, the task will not be easy.
As Herbert Spencer once observed, "No philosopher's
stone of a constitution can produce golden condluct from
leaden instincts."



FOREIGN JOICY AND
CONGRESSIONAL!

PRESIDENTIAL RELAT IONS

By ROBERT JERVIS
C:olumbia University

Iknow of no) safe) depository oJ the ultimnate powlers of] the
.societvy but for tihe people themselves~; at(1 ij we ti/ik them
not enligihtened enoughl to exercise tiheir control wjith a
wholesome discretion, the remedy is not to take it front tihemI
but to in/mrm tileir discretion byv educatioi.-

-Thomas jeflerson

The President has the constitutionial right, and ini fact the
constitutionial tn't.to conduct foreignl pobicY.. [ felt
that we were oni stronig legal ground with what we were
dloing, anid It was consistent with tihe Presidents policyv, awl(

Isimply didn,'t want anyv outside interfe rence fro11
(;oig-ress.

-Rear Admilral john Poindexter

THL IRAN-CONTRA HEARINGS ARE MERELY THlE LAl ES I
evidence for the 01(1 adage, "If' you want to eat fin a res-
taurant, don't look into the kitchen." Watching American
foreign policy being made hats never b~een a prtt sight.
even when the results are butter than they were inI this
case. A number of qluestions recuir which are intri-guing
an(1 important enlouLgh to invite if' not demand continued
attention. Hats Congress gained1 excessive power over for)--
eign policy?- To what extent are the currently emb~ittered
relations between the executive and legislative branches

I would like to thank James KurthI for OM fiet]igs.
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attributabille t0 paii-Cla RunpersonalitCSiesud1( issueCs, and( to)
what extent are the causes to be f'ound in more (leeplN
rooted1 f'actors?, Can we connlect p)robl)ems and (leticieulces
in the way f'oreign policy is madIe with bad policies. and,
coniversely can we find links between more appropriate
p)rocesses anil better Outcomes? TO what extent are we
f'acing at trade-oft bet ween constitutional andl civil liberties
and ant effective foreign policy-, If' government plurallism
either Sho~uld not or cannot be redIuced, how can it be
reconci'led with effective and suistaijied fOreign polico

Efficiency and( E/fecliz,111cm's.

Most of' uts find the f'oreign policy processes revealed
in the I ran-contra affair Upsetting not only lbecause Of'
questioniable contstitutional p~rocedutres but also because
we intuitively Feel that bad processes leadI to bad out-
comies. It stand1s to reason that there Should be such con-
riections, just ats it stand~s to reason that there should he a
connection between rationality and wise (decisions at the
level of' each individual. But in fatct it is f'ar fromt clear
that this is the case. The eff'Ort to establish the validity of'
the proposition Would conifront conceptual and empirical
obstacles. We Would have to estab~lish valid and reliable
indicators of' 1both good processes andl good outcomes.
But these judgments are no0toriously diff-icult and subjec
tive. One effort along these lines has been made, and it
(toes show a strong connection between pr~ocess and out-
come.1 But the met hodological problems are severe
enough to make such findings tentative att best. For
example, although the people who judged the outcomes
were (Iifferent fi-om those Judlginlg the processes, assess-
mients of' both may have beeni subjectively biased by the
feCeling that they are connected.

This is at general pro~blemi that conmp)licates our'
unLerCIStanilin~g of' Foreign policy andl policvmnakiiig. If' we
believe that the pro~cess was flawed. we are likely to judge
the outcome more harshly. Conversely, i1' we believe that
the ou tcomle was success fuil, we may be more l ikely to
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evaluate thle process Lavorablv. For example. tile Aiiieri-
can clecisioninakiiig proceduires lin thle (Adhhll Missile cri-l
sins generally are seeniits it modlel o[ excellence. A great
dleal of' information was gatheie(I, niahhI comnpeting po)l-
icies wvere considered, disagreements wvere p)erminltted orI
even encouraged. institutional b~iases wvere minimizedl,
and peop~le f'elt f'ree to change thenr opinions. Although
there is something to this, I wondler whether this assess-
ment is not uscd'!~ ]in sigjfi(itnifianicmasure by the fact that
we know that the outcome was a favorable one. Had the
result been war or American humniiliation. I think we
would see the process very differently. T[hen we might
focus onl the extent to which the President failled to con-
suit Congress anl(I outside exp~erts. Some might hmault Ken-
n eclv tOr not providing su.fficienlt leadership to his
advisors; others would point out that the miost imp1ortain1t
question was decided Immedliately by Presidential fiat-inl
the first meeting Kennedy declared that the presence of'
the missiles was unacceptable. thereby ruling out consil-
eration of a range of policies and alternatives.

If'hindsight Indicated that using millitary fo0rce would
have been appropriate, we would be qjuick to p)oinlt out
that. the exploration of' military opt ions was abbreviated
and biased. Trhe reasons why the Air Force believed that
such at massive strike was necessary-and might not
destroy all the missiles-were not careulf0vp)robedl. If the
crisis had endledl in at war, we probably w'oluld fault thle
participants for having been too quick to resort to the
blockade and having paid insufficienit attent ion to diplo-
mnacv. Simi lariv., if' the recent Iranian 1)01icy had stic-
ceeded, even critical observers wotild plal~ce greater weight
oil tile adtvantages of secrecy and at policy carried out bv at
small aind United group of' people. What now%\ seems like
naive amiateurismr would be seen as gifted outsiders refuis-
ing to accept the cautiotn and conventional wis(Ioill o4 the
prof'essional 1)ureal.cracy.

The links between processes and outcomes canl also
be examined by comparisons between count ries. Some
countries may have more effective Foreign p'dlicies



40 Roiinu I jRVI'S

because t hey have morc efficient p~rocesses5 lor- making
foreign policy. This litne of Argument was especially prev-
alent inl the I 950s when it was generally lbelievedl that the
American f'Orn of' governmnent w~as Unsutited for foreign
policy. 'I "1 re was something like at consensus that dem~c-
racies were at at disadvantage as co)mparedl with dlictator-
ships because the latter werc less constrained by pub~lic
o pin ion, bu reautcracies, and( legislatures. It was also
believed that among thie dlemocracies, Britain was able to
f'ollow a inuch more coherent andl careftlli' crafted policyf
because of' the nature of its domestic political systemn.

The evidlence is not convincing. Kenneth Waltz hams
shown that a comparison between the United States and
Great Britain is not all to the Former's (lisadlvantage. 2

Many of' the strengths of' the British system have at (lark
side. The f'act that British Prime Mlinisters and Foreign
Secretaries must rise through the ranks guarantees that
they will b~e experiencedl, as Ji1mmy Carter andl Ronald
Reagan wei'~e not. But new perspectives and policy initia-
tives may be more likely with decisionrnakers who have
not been socialized into the established p)erspectives and
ways of' doing things. Similarly', Britain's greater party
discipline allows the Prime Minister to work through her
party. But the other side of' this coin is that there are
sharp limits to hier freedom of' action. Inl contrast to an
American President, Mrs. Thatcher cannot disregard a
negative vote inl the Legislature or (Iraw onl members of'
bo0th politicatl partLies to construct different supporting
Coalitions oil each (liftferenit Issue.

A third dhimension of the (fifference between the two
systems has received renewed attention over the past few
)ears. Wheuita new administration comes to power inl
Britain, only at handful- of' top decisionmnakers are
replacedl; the pemnn officials remnain at the highest
levels. TIhe American system, by contrast, lacks continuitv
andl long-term muemory. [he newcomiers not only find it
(lifficull to reconstruct the reasonIs for the currenlt policy.
buti also are ignlorant of' the dletailedl and complex exOIU-
tiori of' out- relatiotis with other governimenmts. I here is a
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low ()5Ofteni are handicappedl))~ bV knowiing little Of the details
and ll iisto\ 01,N ) tile iSStIeS. ButI meI (lOCS HOt 11a1e to be at
Su ppOrterI Of the Reagan admiinist ration)i to realize that
I here oft cii was Suiibst ance to its c~ inplainlt that thle permIa-

Cielit b1)1IIC~iC Ie urCvrsists i iIIO\at IOI aMidl is li kel to IO
)~ti iid v.iewS that ale ex(cssi clN fnarr-ow and 1( (0115 -ali tied
It Is also ) It()\\, easier to chIallenige tilie v.iew t hat (liC-

tatm Shipj lends itself' to iltective foreign p~li(v . Thiis
iarguli iiiit was fed bot h bw tile apparenit suc(cesses of tile
Soviet U nion ili thle I1950s and bv an Idealized view Of thle
way InI which that c( u lit INniale orig policy. Startingy
withI thle latter, It was believed t hat Initernial c( list rainits
were Mini~or IlI the UiSSR, that inkiOrlnatiOn flowe(1 to tilie

highest levels without distortion. t hat 1)01l( iccyIeisio us
were Sinulrvm peuit~ withlout tImp)edimenits. that
C( iitIili ItV Wits easy to nalintain., anid that rat ioi iahitv and
iiot emlotion1 guidled lpolicv. Thlere cetil sSoniething

to thilis. hUt tills lpicture_ is too stark, even for Stalinlist Rus-
Slia. Politics aiid C()aitiOII buildinlg caii be 111i1i111iiied-bLut
iiot efiiniiated. ILftifticriiiore. dicRatoisliip is likely to

r~est rict aiid (listort the flow of iiiformlat ion W\henl tilie
personli who relports (leficielcicis in thle policy\ is likely to

se 1i 1 1b if iiM i ie ccuraite reportilig" will bie rare-.
IFuitheriiore, while aii Omniiiscient (dictatoi might be able
to( iiiaiiit aiii a well-era ft d and c )hereii t p~ licv. tilie SvStclii

will niagi ilv' aiivI limitations Oni Ils lttiiie, eiiergv. Or cmun-

lpet eiicc. AS I AiidblOinl and Sum )Ii p~oinitedl (Ii 31) year-s
algo,ý iiitellc~ttlial and political lilni1tat ions Oni h111il diii hcoi-
51011ninakinig niea i t hat bargainin lg wIll often prod uc it
beltter decisi(In t han t hat which (aii be pi v idedh bv it aSinl-
gle Individual who tries to Integrate all thle relevICant
v alItes .
The argu meint for tilie relative effici(.eiicv of' dIictator-

ships was also spurred by the coiveiitioiial viewx\ of' lie

f'Oreigii policies of thle superpowers iii tie I 950s. InI brief.
ilhe Soviet I ii on seemiedl to be doing ye rv wecll anid thle
Un~iited States vcr\ badlh\. Hi ndlsight allh ws uts t10)crrc

thisl' picture-. While it Is still possible to argue that tile
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Russians did well considering their eiiormous weakness,
we can now see that man-v trends which seemed to benefit
them were, in fict, only temporary and that Eisenhower's
foreign policy did not deserve all the scorn it received
from commentators and academics. In the mid-1950s, it
seenmed that Soviet power and influence were steadily
growing; the economy was believed to he so efficient that
it would soon surpass that of the United States. Soviet
diplomacy was penetrating the neutral countries and was
expected to dominate the African states as they received
their independence. Soviet military power was also
believed to he increasing-a judgment Khrushchev's gen-
erals might have disputed-and the records of NSC
meetings are permeated with the great fear that this
would permit the Soviets to make major gains throughout
the world.1 American policy, by contrast, appeared weak
and fumbling. Our allies criticized tIs, neutrals scorned
us, economic, military, and moral strength seemed to be
slipping away. Hindsight again gives a (lifferent picture.
The United States seems to have been able to consolidate
its position of strength, even if several long-run problems
were undetected or ignored.

Of course comparing the foreign policy perform-
ances of the United States and the USSR is very difficult
because the two states are in very different situations.
Most notal)lv, the United States is Much stronger than its
adversary and hias the enormIous advantage of generally
seeking to preserve rather than alter the status quo. But
at least in a ftew incidents we see American successes and
Soviet failures that cannot be attributed to the differences
in the tasks or the difficulties that are faced. Events in the
Philippines provide a nice example. It was surely not easy
for the United States to ha, e eased Marcos out, helped
avoid a civil war, amid gained the good will of Aquino and
the general population. The Soviet Union. by contrast,
gave Marcos pulblic support just as lie was being forced to
leave the cotiutry.
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These comparisons are only I imnpressionistic. But they
Call into() question the belief--which I believe is wide-
spread--that the United States could follow a more effec-
tive foreign policy if it only had a more disciplined system
of policymaking.

Substance antd Prohevs

The discussions of the Irall-contra affair remind us
how (liTficult it is to disentangle people's views of the sub-
stance of an issue from their views about the process that
prodLuCed it. By and large, although a great deal of atten-
tion is paid to the process, people's conclusions are driven
by the substance. That is, people who oppose the Piesi-
dent's policy in an area, either from partisanshilp or from
judgments of the policy's results (and it is also interesting
that these two generally coincide), generally condiemn the
process that produced the policy. The President's
defenders are less critical of both the policy and the proc-
ess. Put more broadly, arguments about Presidential
versus congressional power rarely occur in the abstrac.
Instead, they arise out of the issues of the day. Further-
more, the position that one takes on how much power the
President should have is very strongly influenced by
whether one agrees with the President's p)olicy or not.
Thus we find that conservative Republicans who railed
against Presidential power in the first 15 years of the
Cold War now call fOr strong Presidential leadership; lib-
erals who argued that tighting the Korean war did not
require a congressional declaration of war and who called
fri' Presidents to lead the United States into an active pol-
icy now see the Constitution as requiring a large role fOr
Congress. Similarly, it was Senator Taft and his support-
ers who claimed that an activist President and wide-rang-
ing foreign involvement could curtail domestic civil
liberties, a fear that is now voiced by the liberals.

T'hese connections between approval of the sub-
stance of tile President's policy and j udgments of the
appropriateness ailld legitimacy of thlle processes mean
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that it is difTicult-both logically and psy'chologically-to
judge the latter in the abstract. All the elaborate justifica-
tions for the constitutionality and wisdom of checks and
balances as applied to foreign policy and the equally well-
developed justifications for Presidential power may be
rationalizations for conclusions arrived at on other
grounds. One pattern is clear: views on processes are
closely linked to beliefs about the extent to which the
world situation requires an activist foreign policy. It is IM
accident that proponents of checks and balances tend to
want a restrained foreign policy and that those who
believe that the United States must act quickly, flexibly,
and constantly in world politics call for greater Presiden-
tial power. It is much easier for Congress to prevent the
President from doing something than it is for it to
develop a policy of its own or force the President to act.

This helps explain the reversal of liberal and conser-
vative views since the beginning of the Cold War. Conser-
vatives have come to accept the beliefs of Truman and his
colleagues that the United States must contest Soviet
moves at all points on the globe. Liberals have not only
come to appreciate Senator Taft's concerns for the
domestic consequences of foreign policy activism., but
have also developed a more benign view of the interna-
tional environment and the Soviet Union. Conservatives,
thus, now tend to look with favor on Presidential power
in foreign policy and liberals have become the defenders
of Congress.

But this picture should not be drawn too starkly. At
times Congress can initiate policy or force the President
to act rather than merely prevent him from act'ng. (:on-
gress forced President Truman to aid China: Senator
Russell and his colleagues created a constitutional con-
frontation in an attempt to force President Kennedy to
buy the B-1; congressional pressure has led to greater aid
to Israel than several administrations have wanted: con-
gressional votes have not only blocked some adminiistra-

tion initiatives toward Greece and Tlurkey, but have
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established policy in this area; Senator Helms has not
only sought to prevent the administration from develop-
ing better relations with Mozambique, but has tried to
make it recognize the rebels. In principle, Congress could
force greater activism on a President by holding any
number of bills hostage until he complied.

But if it is incorrect to state as an iron law that the
greater the congressional involvement, the less the for-
eign policy activism, in fact this is the usual pattern. In
domestic affairs as in foreign policy, it is easier to block
than to initiate. This is especially true for Congress,
which is rarely united, and is even less likely to be so
when it opposes the President. The clich6 that 535 people
cannot have a foreign policy is founded on a basic fact.
Of course the contrast with the executive branch should
not be exaggerated. The latter is often internally divided.
and when it is, the President will find it difficult to con-
struct and enforce his policy. Furthermore, as the efforts
of Senator Helns remind us, on some occasions a single
Member of Congress can force his preferred policy
through. But when Congress is divided, it will usually be
easier to get agreement to refrain from a particular activ-
ist policy rather than to adopt a positive course of action.

As Increased Presidential Power Nece...ary?

It can be argued that even if the constitutional pre-
scriptions of checks and balances originally applied to
oreirm policy, America's involvement with the world has

nmade this approach impossible. The Founding Fathers
never foresaw a nuclear-armed Soviet Union. They also
did not foresee a large and competitive induListry of news-
papers, let alone of radio and television networks and a
strong network of interest groups, which; if blocked I),
the executive branch, could work through Congress in
order to gain their narrow and particular interests. Fur-
thermore, the Congress to which they granted a signifi-
cant role in foreign policy was small and cohesive. It did
not have large and aggressive committee and personal
staff's eager to look into every detail. Thus at the very
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time that policy-making requires speed, agility, coher-
ence, and secrecy, the executive branch is faced by
stroniger anld more intrusive domestic actors in the folrll
of Congress, the media, and interest groups. If American
policy is to be effective, the executive branch must have
quite a bit of leeway.

But while this view may be correct about the require-
ments of today's world, it is too quick and stereotyped in
its treatment of the past. The Republic did not lack for
external enemies in its first years, as the burning of
Washington reminds us. To be sure, throughout most of
the rest of the nineteenth century, foreign threats were
much more distant. But the Constitution was not
designed with such an easy world in mind. Even less is it
the case that the newspapers with which the founders
were familiar were gentle and respecting of governmen-
tal authority. The strongest terms in which recent Presi-
dents have been criticized are mild compared with the
rhetoric of the late eighteenth centui y. Political life was
much rougher then; tactics and charges that are now con-
sidered irresponsible and illegitimate used to be common.

Nevertheless, the world has certainly changed in
ways that may call for greater Presidential power. In
many areas, secrecy is more important--and probably
more difficult to achieve-than it was in the past. The
level of foreign involvement is not only high, but unre-
mitting. As the pace of communications and travel
increases, the time permitted for decisions decreases.
And, perhaps most important, a misstep in relations with
the Soviet Union could lead to the end of the country.

The need for secrecy, however, needs closer exam-
ination. Although r(o one would dispute that many things
need to be kept secret within the government, often the
importance of secrecy is simply assumed rather than care-
fully argued, let alone denionstrated. For example, P1resi-
dlent Nixon believed that quite serious results would
follow if the bombing of Cambodia became public. But
the consequences were in fact quite minor and the only
significant damnage was caused by keeping the policy
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secret from (;ongress in tile first place. We usually believe
that coverit actions, if thev arc to 1c effective. must l)e
kept secret. And while this is often true, analysts might
have said the same thing about the American program of
aiding the contras were it not for the fact that this pro-
gram first gained the new status of an "overt covert"
operation and then became completely overt. Perhaps
other operations could have survived in the open as well.

Throughout the Cold War, the Soviets have gained
the services of well-placed spies. These have presumably
done great harm, especially in the areas of military proce-
dures and American spy inetworks in Eastern Europe and
the USSR. But when we look at tle number ain(l range of
spies the Soviets have employed, what is most striking is
the lack of (damage. Donald Maclean sat in on the super-
secret meetings that led to the establishment of NATO.
'Fhe records of these meetings and the associated docu-
ments were so sensitive that they were not transmitted to
all the Eu|ropean capitals. but instead were sent only to
London where the other Europeans had to go to read
them. Perhaps by gaining access to this material, the
Soviets were more able to anticipate some W\estern diplo-
matic moves. But if so, the effects were hard to detect at
the time. Furthermore, in this case and perhaps in nian\
others, it may have been to the West's advantage for the
Soviets to hear our innermost thoughts. For if Burgess,
Maclean, and the other spies reported accurately, the
Soviet leaders would have learned that the United States
was generally (clfensive and motivated primarily by a fear
of tile Soviet Union. (But they would also have leatrned
(hat this fear sometimes led to the consideration-how
serious it is hard to say-of preventive war.) O)f course we
cannot tell what was actually reported or what inferenices
the Soviet leaders drew. But it may have proved quite
useful to have them realize both that we were primarily
concerned with preserving the staltis quo and that we
thought that if the Soviet menace grew too great. we
might have to strike first.



48 Ro(R-RI JERVIS

Even when secrecy is desirable, it may be purchased
at an excessive cost. A number of policies have failed
because they were based on illusions that could have been
shattered had a larger number of people been consulted.
The secrecy surrounding the Bay of Pigs was so great
that the plans were never carefully scrutinized by military
experts. The political assumption that an anti-Castro
uprising was likely was similarly never examined by intel-
ligence analysts who could have dismissed it as a fantasy.
Similarly, if' the intelligence estimate that was instrumen-
tal in triggering the lran-contra affair had been seen by
many experts, they might have questioned the assertions
that Soviet influence was growing, that an internal power
struggle was likely in the near future, and if we did not
act immediately there was a great danger that the country
would fall under Soviet influence. The President was also
supposedly influenced by other reports that indicated
that Iraq was winning the war with Iran. Policy is harmed
when analyses like these are kept secret and so free from
rebuttals.

Third, it is far from clear that limiting debate to the
executive branch does a great deal to preserve secrecy. As
far as we can tell, there have been no spies in Congress.
Furthermore, it does not seem that many leaks emanate
from that branch. Of course increasing the number of
people who know about a policy does increase the num-
b)er of people who can reveal it. But one would need to be
much more precise than this before concluding that the
need for secrecy requires that a great deal of information
should be kept from Congress.

When debate on crucial issues is confined to a small
group within the executive branch, the proper founda-
tions f)r public support cannot be constructed. In addi-
tion. the danger of quick and ,nfounded consensus is
great, especially if the President himself takes a position
early in the discussion. Of course the President may be
challenged by his own advisers, even when his feelings
are strongly expressed. The minutes of Eisenhower's
NSC meetings reveal a refreshingly high le cl of
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disagreement as many of the members were willing to
argue with the President.5 But Members of Congress,
who are less beholden to the President, are even more
likely to challenge him. Furthermore, when Presidents
can keep the issue from Congress, they may be tempted
to consult only a few friends and advisers. The result will
be to diminish the range of opinions that are heard and
the vigor of the discussion that ensues.

An important example was the excessive secrecy that
surrounded atomic weapons in the early years after
World War II. Although the release of the Smvth report
gave experts and the public (and the Russians) a great
deal of information, after that very little was released.h As
a result, not only was the public ill-served, but debate
within the executive branch was inhibited. At a time when
the most basic issues of American policy toward nuclear
weapons needed a thorough airing, the concern with
secrecy ensured that this would not happen. The most
recent example is one part of the origins of the Iran-con-
tra affair. While Reagan's concern for the hostages was
understandable and even admirable on the human level,
had more people been consulted they probably would
have shifted the focus of the debate to the broader and
more important political issues involved, perhaps leading
the President to see that the disadvantages of his policy
far outweighed its probable gains.

Co(gr1sý tawhe Pre sideolcx

Separation of powers ensures that the legislative and
executive branches will quarrel over their respective
rights and powers. If for no other reason, it is therefore
foolish to believe that anyone could set down rules that
would determine for the indefinite future how the two
branches should conduct foreign policy-making. Nev-
ertheless, a few opinions may be ventured. First, to
return to the point made earlier, substance and process
are linked. The degree to which Congress will grant the
President discretion varies directly with the extent to
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which most of' its mnembers agree wvithi the policy being
fonllowed. lThus Coig-rcss does 11ot insist onl debatting U'S
policy towardl the Afghan rebels nor- (foes it attach restric-
tive amendments to ap~propriation b~ills. I ndeed. as f'ar as
one canl tell fromt the p)ublic recordl, it dfoes not even insist
onl detailed reporting. The contrast with Central America
is glaring, and the reason is obvious; Congress sees that
aiding thle Afghan reblse1 is clearly in thle national interest
but is riot convinced that this is ittrue tor thle cont ras. Sini-
ilarlv', Congress has placed restrictions onl the executive
branch in the testing of nluclear explosives, anti-satellite
weapons, aind ABNI systems. ButI it has not micro-man-
agedl weapons systems It dleemis desirab~le.

A secondl point is closelyv related. Congress only
asserts itself against the President's policy when large and
vocal segments of' thle popunlation1 doubt thle wisdloml of,
those policies. TO thle extent. then, that the President
seeks to persuadle If' not Follow puiblic op~iniion, he also
lutst be concernedl with coiiuressioiial reaction. III trany,
cases, it is approp~riate for thc Prevsident to act InI Spite of
public disagreement. Bilt lie muILst ask himiself how long
suIch at Policy Canl be SLuStalin(l. III Somle inistances, the pot-
icy may gain] greater suippIort as it Is implemented and its
effects become apparent. Bu~t whenl this is not truLe, It Is
su pert icial to f'ocuis oil congressin ial opposition and
ignore thle public disconteiit that uinclei1pins It.

Even it the Presidenit cain remove a niuiiber of' polic
areas fromt conigressioiial meddling, hie can not escape the
(lifficultiCs Imposed bN iebudgeting priocess. In only a
few cases can the P~resident Imp llemen't1t his policy merely
by imaking speeches. H-e c-an do this. f'or example, when
hie wants to set thle t one OF Anmericaii policy toward thle
Soviet U nion byv his sp~eeches. But most policies c-all f'or
large SLIMSOf 101Van keeping Coingre'ss out of' his
way will not aut1omIatically prouceti:t the votes needledl for

hie requiiired app~ropriat ions. Alt houghi thle extent to
which Conigress (-an guidle policY y lvrilecrs to appropria-
tions bills is not (lea r,-, (ongrcss can effectively block
many mnithiaivei by rlisg to providle tilie ftii 1(1. Thus
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while Reagan may have been able to (tll%-v Clongress the
right adil ability to contest his interpretation of' the ABMN
agreement. tic could( not force it to spendl money for- tests
that it viewed ats objectionable, either because the\ vio-
lated the treatY or because they wer-e seen ats unwise tor
any other reason.

WI-txI CAN~ CONGRESS Do Bu~s i? Congress Canl do
somle things par1ticulat-1V well. Because it is nlot ats dfirectly
resp~onsib~le for Foreign policy ats thle P~resident is. it canl
often act ats the counitryvs conscience, pointing out
reprehensible behavior by counItries with which our rela-
tions arfe sensitive. Reactions to recent events in China
providle the latest example. Another role that Congress
can perform is to indlicate how dlifferent values should be
weighted when they are ]in conflict. The Inability to finie-
tune a policy ando the dIrawbacks of" micrTo-management
do not arise hiere. Rather. Congress indicates which value
is most Important in at given situation and which values
can lbe sacrificed. This seems to he what Congress 'is
doing onl the question of'aid to P~akistan. Everyone agrees-
on the imp~ortanice of nonlprolife ration and thle value otf
providling sup~port to Pakistan. UnFOrtunately, these two
considerations conflict with each other and somec sort of'
tradle-off' is inevitable. For at variety of'reasons, the Presi-
dent comfes dlown more strongly oil the side of' the latter
than onl the fbOrmer. Congress disagrees, and while one
Cali ar-gue ats to who is Correct, the legitimacN eo the co( n-
gressionial role seemis clear. There Is no reca Son iW11%.the
executive b~ranlch should Ibe better suitedl to judge this
question than the Legislatutre. I ndeed. iii cont radlict ion to
what is often alleged to be the itornial p)attern,. here It Is
Congress which is looking to the long-run and the execu-
tive that Is being swayed by the limmedialte and par-
tictilaristic concernls. When taking at stand that (on0111oins
to general Amecricanl foreign policy hurts at cotint rv withi
which the United States has good relations. that count ry
usually is able to make its of) ' ect ions stronglk felt withli
the executive branch. Fiurthermore, the cotni iiv desks
that are tresponsive to the fri-end's liiiteresi s usuialk l are
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stronger than the agencies seekinig to UIphold gene~ral
prnils The likely result is that thle exeCultive branch's
policy will be Strongly Influenlced by thle ally's concerns.
C onigress, onl the other hand, lacks this StrLictUrC of 'Intel--
niat constituent gi-oups and~ is less likely to lbe capturedl by
thle for1eign counit rv orI its agents within the goverinment.,~

The Ir'an-contra affair is only the most recent evidlence
lor tlie generalization that when the executive b~ranch
Feels that the Congress will oppose it, it wI itry to mititi-
mize congressional involvement. Although the extent to
which the executive branch not only kept inf'ormationl
From the C;ongress bUt actively deceived it IS unuILsu~al, the
gTener'al pattern) is not. While such behavior is under-
stand~able, sustained and effective policy requires at least
the acquiescence of' Congress. Thie President and his col-
leagues must then learn to live with, if' not to accept, the
juLdgmenCIt of the coordinate b~ranch.

F'or its part, Congress must realize that it cannot coni-
trol or even conIcur in] the dfetails of* American foreign
p~oll(,\. (I ndeedl, It is questionable whether the President
c.at (10 So.) Inl fact, uinder most cirrCum~stanlCes, Congr'ess-
men are more than willing to leave a great (deal to Presi-

dnalresponsibility, thereby relievin hmo'h lm
when things go wrong. U nder ordinary cirunCItaISMcS,
ilie Pr-esident's prestige is such that Congress is willing to

oppoe hi ony whn te pressures to (1o so are great.
Bilt when Congress (foes oppose the President. the
national 'Interest USUally is best served when it concenl-
trates onl the areas of its comparativ'e advantage.
esp~ecially the general thrust of the policy rather than its
specifics. Furthermore, Congress-and the niat(ion at
large-must live with the f'act that no matter how vigilant
It is, thle President has the power to commit American
prstg. He c-an announce that we mutst pro~tect Kuwvaiti
Shipping InI thle Per-sianl Gulf' Or that thle ;\IneIC-can
naio 0n al in te rest r-equlires 5 LI ppi (I-t ig 111Ce C0ontras.
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C ongress may be ablIe to block thle moves that x% otld bc
nece5ssary to imp~lemenlt these policies, but1 thle initer na-
tional andl domlestic environmllent w!ill have beent alteci u
by tile P~resident's statements. Congress may (lecidtc that it
is un~l'iSe to foillow\ the President, butt there is nothing it
c-an (to to stop himi from t-,ying to lead the way. and
thereby from ipartially' setting American p~olicy.

Confllict ando comp~romise will Conltinue to charaIctr
We the mnaking of American foreign p)olicy. The interests
and1 perspectives itonly in the brity tlrgc bu ee

Within the ,-xeCLuti\'e branch are too dliverse to pentcer-
tainty' and neatness in the Imrocesses or thle outcorimes. [hei
elusive qJualities of trust aiid goodl will wit hin aiio bet weeni
the tw= branches are critical if the svsem is to sewrv the
count t11-dil 111C t eWorld-Wel I. When D)on al( Regani
asked wxhy Admibral PoINlnexter had approvedl using the
pint is on thle Iranlianl armls sales to) SujI)port thle c nit rals
hie replied: 'AWell, thFat (lanin Tip O'Neill ... thle way hie",
Jerking the conttras around~...I was just So dlisgustedl.... I
dlidn't want to know what [Oliver North] was doing.' In
it democracy, this is ai recipe for (disaster.

1 i cgh %Iv I ceik. Ptai I ti t 1 Iui, an ( tI'\i 6 g I anisi tDc isio I NI ki I g
D~urinig h11cilat :iainnii scs.-J/uu1iul o/ (11imll I R('S(lidifU) 31 uu

N8~7): 9( 3''6.. Aiso mye tiick jluuus. am!t t~uHW Qualuitv (A US D" i
sioni MIkikng, Dt~iuiug tite (:uha~i \tissike C risis.� /uuwila 0/ C'm//i1 I R.'-
lul1ion 33i (St )epicn~ti- t1989~): +16h-59. Foi sonic v(iiii~ss. scc t).\(id
w~ehd h ( isis t)ctisiou Ntowiug Rnw irsideitd," lowwd PWIl'/(;1f
/141/Un 33 (Setembeu~tlI 1989): 130)-1,5.

2. Kennedi WI Xait/. I'mriL.p Pdi//Uyn Dri lX1/g, P(daIC Ib, 1 Mllo'.i:i

Litidle, Bro ii I 1967).
3. (hl aIcs Lif)l1(mI i,"I *[ti(t Sticwc tt' Nf tildl(iug ItIllml~gt.- 1'ubfý

AdunitmIpiaiotl IReva 1U'I9 ( 1958): 79-89l: 1Ivrwtili Simion. A1Iu44s (,/ .1lau

-4. U.S. D~epaurtmuent ()I Slate 1eaiý PIirg Oll I 'uird .'a,,>.

1952-54, vol. 2. .\ahw/uo Nowauy IVANl (Wshmi~i~oi. DO( (Anni Iltile

5. RU 1 952-i-1, \()I. 2, Nalipmau Soroimh Iuohn.

Prinwetoui lb Ilis ilN Pt tss, ¶19t5t.



54 RoBER1 I PRVIS

"Would it have beexn (onstitutional for (Congress to hav'e tried to
curt. keagan's poli(v in the Persian Gulf b)y an amendment % hidh
would have prevent any monies being spent to support naval opera-

tions there?
8. This will only he truLe, of course, if the foreign country, lacks

former nati,•ials or sympathizers who are organized and vocal in con-
gressional districts.

9. Quoted in the New York Time..J.ulbv 31. 1987.



/ATI0N A L SE C URITFY-
SHARED AND)

DIV IDED POWERS

B- HOWARD E. SHUMAN
National war C ollege

M tink the l'gi~/atizie ve't( in M~e PI~r PowersA ResohlutIMll

c(in bie (Ii.tingUih 1'd /Ioin Other leLgi~latfl'e vetoe~s.
-Louils Fisher

ON i m., 200 [H .ANNIVERSARY OF I HE SIGNING. OF I HE

American Cons~tit uthion, the con flict that took plaec over

what powers should he assigned to and exercisedl by the

Presiden t and (Contgress is alive and~ well. it Is anl en(tIIr-

tug pro bkin that flares upl and then ret edes f to m time to

time. It Is the struiggle bet ween Hamilton and Ntadisonl.

whic h Madison wvon i nit livl hilt against wh ich the tornes

of, ILilniiltoui (onIIttt IC( to Con~tend. It IS thle strutggle

bet ween those who atre content with orI sI ronglx advocate

the dliv ision of powers antd the shared powers bet weenl

hie President and (Co ngress, and1( tho se w ho woul~d prefer,

to mfove to wirll Someitt fo rmi oIf jarlia tienitaiN gow ) 1ert1i me

o' t a more lillitarv State.

It *.5 a it trCIn--g Struiggle, which stlirfia(s most often

odtrinig the twilight of a P~residenut's Service or (IuiiuI-g thle

dax s ofI at weAened Pi-csIdecivc. Seniator J1. Wilhl"iam

Fuilbright proposed mioving towardls at pa rliatnent atv

sy.stem) wheni hie felt P~residenit 'Iru-tituatis po0wer wais insilt

ficiemit for] tile times. A\t the endl of, tlvý k arter. adill.nmlstrai-

tionl forms of the( pai lianlicntarx' svstcIln were adolvo Ited

by hIls Whmite H otise (Cotitsel aiind by the lPtesident himself

in hIls advoom \1 )Io a single six-veat to'ttti uluiing

55
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%\hiich lie Nmu~l(I be liee lwiii thle mnt 115aiits (A puf )blic
opinion ori t eileneed to conisidIer tilhe politics o f thle com)iniig

electloll. T he Nixon adminiistrialio, ahe r its 1972 dec-
toral victorN. exercisedl th Ill'Iipilcria I PresidenicN ail(
wit h( lt al.t horiiatjon or legislationl imilpoundedlU Fund~s,

put1 nit Ira tori (ill) on iUlore t han a (d0zeni (loleStit pro-
grains t hat ha(I beeni pacssed( Iný (]()tigress andio sigiied into

Jimw. aduI t ransferredl Itinds fromt forieignl aidl acco Ill itS to

in iiita r a \~( aconts f'or puirposes thfat hadlf never beeni

autthori/cdl. \,%hill PresidIent Nixon (fil or tried to (10

illegally and tincoiistittitioiiallv. PresidIent Reagan did
legally an(1 CU)Iistitio~nally in his first two \cars when hie
l)reoreredIf primlitis--a Ciii inl doniCst iC Spetld in1g, anl
Sincrease ii miilitary spendoling, and at major i-e(1 Hitl 1) ill

talxes-l)V winiiiiig nia~jorlty votes ill each House of'

Conigress 10)1 Iiis pr )gra ills,
In the twilighlt of the Reagan ad mi lnstrmi-at ll there

were sp)eilc calls fOr movinig towanrls a pra rlanenuitarv

svstuin or at imore tinitarv state by at least two clii fereiit
grou ps. The purpose of- their effort was to chainge thle
relat n 1111is ) let ween the President and ( olgre-ss With
respect to thIeirF sha red and dividIed p~owers. I examinile
tluis miovemeint and ol )nh its organii.eo andiuol )rganized
adtOl ateS aii( t hen ilklusrate some of' thle coilse(Ilneices
andio issues iin two( of the sever-al cointeninciig areas. niameily
inii the areas of war-inakiig, and f'oreign policy.

77I1im'Ilamdhnl(111

One groutp of modern l-aiiiiloiiaiis wvishes to

ilncrease thle power of tile Priesidenit explicitlk, byI agigH-
inelit , reasoin aiiol c( )lstituttiollal nalleis. I1 his group sees
ain excessive aiiiouiit of 'gridol hk" allegedly caused by thle
di ftfusion oi (d power iin (A niess. thle lhas 4I Ie Imv Uy cln-

('lessiloibt leadlers and ol llulliltie cilairlineil. alil( the
de huec of t ie party s\ stein ando party (luistiliiie iln 1)0t
( Allgi ess aild t he (01111 iv. I lic it cav iliadle a series of

Ipiolosals aindo hope to) obtaiin thieiii legitiiiiaelvk tliotigli
pa resolutit ons ando oliauges. legislationl. atnid I\ (01151-

tliioiial a;iiieiluilieiiis. Iliese prioposals \ccplfr\
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aii ir what was saiicl to be a series of )faLiiled I lcsui(ciuicis-

.Johnsons). Nixn X Fl.lord, adfl Carter.
Anlothier groupi~ of' Hanijitoniaris wishes to) gainl

changes in the cxpansion of Presidential power Wx
impilcit means; the members' arguments, taken to get he.
essentiailly urge at jlelbiscitary Presidency (exemlplified in)
mod(1erin times bv (:harlies (de G;aulle). Thiis grimp
emfergedl, although unorganized and~ informal. after t he
higulyl successf'ul first six years of' President Reagan and
the Frust rat ion following'the elections of 1 986 and the
-Imrngate count orsX'. Some group~ memrlivrs assert that
the President, and the PResidlent alone. WldoI~ exercise
exclusive authority in at least fOtir vital areas: tile po)wer
Nt o H()t war; the bow~er 1)0h to initiate andl carry out fo l-

eigli policy; the power to ap~point officials to thle hiighest
pom ini the cotintry with on lv the pn) lonn advice an1d(
conisenit of the Senate; and the (letermining of do ilesti(
buldget policy' without more than minor miodlificationis b)\
tile Congress. The advocates of* these posit ionls assert. a
(Iid( the suipporters of' Frank lini Roosevelt in 1932 anrd
Richard Nixon in 1972. that as a result of ail overw.helmri
ing eleactral victory the President has a mandate to catrr\
ou t his policies in these areas, HInIaing woni a plelhi'scit.
the President's f'oreign and~ domestic policies shol )I (1Ic
acqhuiescedl inl by Co)ngress.

W~hat the more stridetit a~lvcates of these po )it io )m
are seekinig is a more u nutary state ats pract icedl in mo dern
p~arliameintary democracies. 'The British Primie MIin ister
has I)rerogathivs riot available to the America n Pretsidu1(11
Mrs. Thatcher weilt to) war in the Falklands without a

(lco.laratioil of, wat or vote of, Parliament. she( anud her
F'or)eigin Sci'eta iv needl tno get thle adv ice andto co nmsi itA

two-thIiirdls of thle P'arliament for treaties imr ai A iiij()it\
"voe f~or the appoiltmniit of her Cabinet, iliolges of the(
[High ( uli, 0)r archbvishops. ( )nce her bud( get is ie~ ealcd
by. the ( ;liancllor O f, thle Exchequer. it is for- all lpiait al
Puri poses accejptcl withIout ilia!jor (hailges. The.-",.1
0d()ttollediand tilie I's- are crossed. IThe powXer she( exicliscs
iniako's every imodernl Presideint eiliotisi indleed an ml lads
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Iiami () hIls su pporters, u iI( lerstalii(lablv, to advocate a
dl~ stt I )f -ffiS. What at lux urv it w nih! be for ;1

Pl-esidlelt to have at d(foile following inl ( iligress. uiiwill-
Ing to cr(it icize or, vote against hIls policiles beca use that
would enIsure a niew election or tile loss )f* hIls )I- her' seat

iw thle intervention of' the centrial part\ headq~luarters.
-[his is lt ita partisan or pail v mattecr. It is tin part an

accidlenit of the Presidenii al cycle. ( )n dot! h I I' if those
pushing the views todla\ would he so ealger if there were
now at George MicGovern Tedl Ken nedv, orI Walter Mon-
dtile administration. It is the po)sitioni of [ilie slilppmters of'
IM( St I'reSI dfentS. parIt icularlx in) thle wainlg .\ears ofI their,
Presidencv. Bilt it also is argued by IPresidentts and their,
fo)hIwers IS thiOLIgloLt it P ISReideiltiil leri-I WithI respect to
cer'tain powers and certaini I'ssues.

Richard Nixon vetoed thle Will- Power-s Res )l Itionl.
Lver-\ President since Nixon has oppo)sul It and has failied
to carrIy oLItt its s peciftic provisions. Some of thine and
theirl Su~pIorters have proclaimed it unconstitutional.
What mlodlerni Presidents and their entourages seek is to
exer'cise ill reClat ivelv' t raiiqu1111 i)Ipeiods_ theC p)OWCe thalt in-Al
c,( )lii aniid F ran klin Roosevyelt cx rcisedl (Luring (fire

iaemergen cies.
Since Fran kin Roosevelt's first term.l academlics and

intellect uals, with it aFew priaminient ex(ceptionIs. have (fenil-
gratecl thle C ongress and caoiimied hie P~residency. PrecsI-
(lent s have followed sititl. Roostvelt at tilUi fItt'( to purIge

hie Senate of, faithless fi)!lowers, in 195.1ru mial ri an
against at -do-niothing, iio good'" 80th Conigress. He
attempftedl 1o exercise prerogat iw powver byv seizing thle
steel mills (fitring thle Korean W~ar butt was stopped by thle
Supreme Court decision hie ol)eved. oiieo sli e
comintilted i ro~ps to stop) an aggressor inll Koea but wit il-
mtt it a(eclarat iou of war orI a StIpp )itIV ive 0 )gressimiall
reso)lititoll. Iwo wyeas later It was dubbed 'fr utnaim's
W~ar"' and lostl ntatcl coiigiecssioiial and pub~lic support.

'I'l 1r)tigl lou t thle tiiimeteetid I (('mi iur thle 111ia1(wifoii

(.ill partieits st ro)iiglx. ( pposed ilie precinli uentilrsdnv
and ( Ollgiess. ecxclpt 1,0 shor)t periods. domiiiiiateol the
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Theodore Roosevelt and (I X lodrv~ W\ilIson. (Iongress
remained thle domllinant branch until 19,33. In hits inug
uiral add ress inl that vear, Fran kin Roosev'elt alledl I'0r
wartime pmvers to mleet at peacetime crisis:

I shall ask thle C m igress fir thle one remlaininig inst rumenit
to ileet thle c Uisis-ioad C(.l u ex ciltI oe to wage a warll
against thle emiergency ats great ats thel)(i1( liaer thaould be
given tie if we wecre III Lta Invaded lX a1 foreigin toeC.
[Congress hacked his request.1

H is actions t ii ron ghotit tilie 1 930S aM11uid Ultil Pearl
Harbor were opposed by til iigressioiial wving of' the
Repu-blicanl par-ty which heldI to thle Whig view of' pomver
and~ op~posedl thle Strong IPresidlencv.

But ats the Republican party became thle P~residential
par-ty tUnder Eisenhower, Nixoin. Ford, and( Reagain, that
attitu-dle changedi. Au\It thle LDelocrats who stronigly suip-
portedi the dlelegat ion of powver to Ro )sevelt . rUmlanl,
Kennedy, and1( Jo hnison nowm stress tilie enuinmeratedl
Powers of article I. in1 an attemlpt 1to balance thle powers of-
lie strong President, which t heN helped to create. The

views of' both ii ave ch anged . probably olilv tenim1 oarilyI
anld unltil thle p~lit ical r'C MeT arerver-sed and thleir caiidi-
(late is in thle W~hite House.

Both1 l)ar-tIeS should p)onderC thle grow~th Of' Executive
power. D~o we wanit a parlianientarai systeml or aI modified

parfitmnentairv syst em-, Woil 1(1t work ill a o it it s
large ats and as he t erlogeneo tis an 1(1 a (Ii verse ats thle
U nitedi States:, Should we nil)\ ve t w hat miiighit be ait l()r-e
efficient governmtentI and abandi [111.il part, thle pirted-
tiolis priovided1 1) tilet (ivisiml mid (lii fusion (A' power
wvhiich tIile Found1(1in g Fat hers provided Inl anl effort to
keep) tile country free?ý

Let LIS ti urn to tw( O f tlie Man v areas whereI- there is
(olitrmversy bet ween lie P~residentIa1( an )migigess-t he
cmiii hts omer war pm)werS anid h necign pdiRAv
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War JPower:• and l"rreigl Poh(l

Much of the controversy swirls around tile War
Powers Resolution and the President's role as Corn-
mander in Chief, on the one hand, and the concomitant
authority of the President in the remaining areas of for-
eign policy, on the other. The provisions of the former
have vet to he carried out by any President in a dozen or
more instances where the provisions of the resolution
could or should have been invoked. In the remaining fb)r-
eign power areas, there is a constant iteration of a part of
the wide ranging dicta by Justice Sutherland in the Curti.As-
Wright decision that the President is "... the sole organ of
the federal government in the field of international rela-
tions.- Those who assert the language do so in ever
increasing authoritative tones but without mentioning
that basically the case was a very narrow one in which
President Roosevelt acted under the language of a con-

gressional joint resolution by issuing a proclamation
authorized by the resolution, against the sale of arms to
those engaged in an armed conflict in Chaco.

Fifteen machine guns were sold by Curti.vs-Wrigh/ to
Bolivia and the Court upheld the (;overnment's right,
based on the proclamation, to prohibit the sale. The nar-
rowness of the actual case and the additional dicta by.Jus-
tice Sutherland that the power of the President in
international relations "... like every other government
power, must be exercised in subordination to the applica-
ble provisions of the Constitution" are seldom mentioned.

Conversely, ultimate ormnipotetice of the President
was declared bv Lieutenant Colonel North after he was
asked by Senator Hatch if he thought Congress had any
role to play in foreign policy. Following assertions that
the President makes foreign policy he patronizingl1

agreed, "There is a role [fbr Congress]. and that is tile
al)l)rol)riation of money to carry out that policv." But as
Edward S. Corwin has written

The (onsltimitioli collsi(eiCred ()IIIn to its Atlifi itikc
grants of power palhible of aiff ict lug the isslic, is am IlZ'lla-
ho, to 4•lrUrgle for - c lie rivilege of (irc(t ing A.ieri-RAH
foreign policy.
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Some of' those who argue that the P~residIent has
largely an excluISIve role in International atf~airs forget
that Until 7 September 1787, I10 (lay's befOre the Constitti-
nion was endorsed an(1 signedl, the treatv-inakin g power
read

T[he Senate of'the United States shall have lpmvcr I() mAkc
treat ies and to aippoint amnbassado~rs, and jud1ges 10 d ic
Supreme Court.

'This was changed to read

'The President shall have powxer', Ihv and %kith the ad\iC
and consent of' the Senate of' the Uinited States. to ;nakc
treaties, pr'ovided that two-thirds of' the Senatcpescm
conicur.

'[is is an extraordinarily dif'ficu It nutmb~er to reach on)I
au' c'ontroversial treatv.

If' one really, believes the Pi'esident is the sole organ
of' the Federal Government in the field of' foreign r'ela-
tions, hie or she shotild tell that to Woodrow Wilson wilth
respect to the Versailles Treaty' or to jimmyi Carter with
respect to SALTF 11. Short of a constituitional amendment
to repeal the two thirds requirements and other lpro\i-
5tifl5 of article I, the President is not the "sole orgal." hut
shares power in the field of' International relations.~

The War Pozoer ReAodulliun

Perhaps the best illustration of' the ongoing argtt1-
ments over the p~owers of' the P~residIent and C ongi'ess is

fObund in the controversNy over the War P~owers Resolti-
ot)~.

Mlany of the objections to the \\ar- Powers Resoltition

putt, fO rby it' oponenlts oft~en applear' exaggeratedl
or the resu~lt of' a hasty reading of' the document. 'Fhe
argumnents that it provides that troops nitist he withdim ran
even if' Congress takes no action at all in 60( olays, that It

delegates congressional p~ow~ers to the President. that It

se(li'it\.
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wVouldl WIM11i action in the case of- a missile attack. that
thle (Jhad/a dlecisioni on thet legislattive veto has "ifldeI it
un iconstitu tionial aie all highly deblatablel ititerpr-etat bus

of its terms.
Let uts examine its conitenlt and~ rnoe the care b

wvhiich such prob~lemus are met bv at good faith reading of'
the text of the resolu non. Thiis can hemt he (lone by at
series of' qulestionis and answer's.

(). Why is it the War Powers Resolution. not thle X~ar
Powers Act?

A. It was a jointI resolution oI' C ongress which bothI
the House and Weaite passe( andl. undIer article 1, section
3,, tile -prCeeI~t lent Cla Use.'' was sent to lie Presidlent
(Nixon) toi- his signature or vewo as in 0i, case of a W~l
(article 1, section 2). It was passedl over his \eto.

It was a resolub ton because it not ony affheted the
President andl the executive( branch hut it also pr-ovided
[or conigressiontal act ion andi priorityv prowed tres with
respect to a Presidential report or c-ongressu lal conicur-
rent resolutioni, and amiendIed the rules of* thle House aiid
Senate to Carry them 011t.

If the legislation had a ffected 0111 the eXecu-tiveC
branch it Would halVe been al iIC atuiider article 1, sect ion
2. of- thie "pr)eserri I ietit (lalse.-

D.Ioes it delegate power to thle Presidlen t or dlen i-
grate the power of' thle President, or do es it increase ()I-
(decrease the Ipo,.t'1 of Congress?ý

A. Accordinig to the resolution, "no." It sp~ecifically
states

Nothing inl this joint resoluitionl (1) is inicii(le-l io alter thle
( onstittitioilal allilhoriiv of' the ( igress orI of thle 1,1iSi-
den.It, o)I the provisions of eýxisting treatie(s: or- (2) sha~ll be
coiistrited ats granting a1ny aulthority ito the Presiden-It w6ith
icSlpeci to) the inltrodutctioin of Uniitedl States Arinued Forces
intoIt(IostilitieS Or into Sitnlations Iwhrin il\ llelttt
Ilostliftie-s is clearly indicated bv the ci tisaie lwich
alithority lhe tvould not ha\e had ill Owe (dren ['o his
Joint res(O dtion.
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q.What are its "coIsulItillg" requirements--
A. It savs

Section 3. The Pr-esidleik ill everv p)ossible instance shall
(OnlS~Lt with (;ofgrc:ss lef'ore Hintroducing Ulnitedl States
Armied Forces into hostilities or- in1to situation1s where
imminent involvement iii hostilities is clearly indicated by
the cirClIInStanlCeS, anld after- everyý suIch Introduction shall
Coiistili regularly with thle Congress until United States
Armied Forces are no longer engaged in hostilities or have
b~een removedl from11 suIch situationls.

Q). Has at President ever "consulted" Congress before
introducing f'orces iiito hostilities:,

AX. According to Congress, "No." He has "tinformned"
C;ongress, ats inl the G;renada incident andl bef'Ore the fir-
tug onl the oil platform inl the Persian GuLlf'. butl noi Presi-
(lent has asked f'or the JUdgment of' the congressional
leaders bejore hie made his decisionl.

Q. Didl the President have to consult inl the 1alvaguez
inicidlent?

i\. President Ford has criticizedl the resolutionl on
grounds that at the time of' the Mla y(gUe-Z inlcident, three
or f'our key congressional leaders were inl Greece, the
same number inl China, andI it was difficult to findi others
who were scattered inl their states and dlistricts. The reso-
luition, however, anticipatedl such CirctimlStaiiceS anld
requires the President to con1sult With Conlgress o11n'"ly l
every possible instance.- ( bviOuISly it was not possible to
consult inl this instance.

Q). D)oes the P~resident have to "constilt- if' hie has 30)
miiiuttes or less to answer at Rtussia i n missilec threat. f'or
example?

T.1he combhinat ion of' tile languiage that hie shall
coiisuilt ,ill every possible instanlce" and that his powers
extendi to the exercise of his anlthoritv ats Com miand~er inl
C hief to Int roduce armied forces inito hostilities wit houtt
conugressional actiolunde iiillth resoltition inl a
nat ionail emuergenucy created by at tack uotl)i the United
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States, its territories or possessions. or its armced i( )t'tn
(section 2(c)(3)) clearly indicate no requircment to c(nsult
in such circumstances.

Under the same section it is (lclt Americand ;ined
forces have the right to return fiic under rules of*
engagement if thred upon.

Q. When must he "report" to C(ongressf
.-\. In three circumstances un(cr section 4. within 48

hours-

Section 4(a). lin the absence of a declaration of w%%I. ill all%
case in which United Armed Forces are itltlL<(tu Cd-

(I) into hostilities 01 into situations whIere immient
involvement in hostilities is clearly inidicated x t l -( i
ctn ista rices;

(2) into tile territory, air space or wraters Of a horcigll
naton, Mehile equipped for comat,. except 1t)1 dephn\-
memts \lhich relate solely to SUppl,. rclilcement, "IlMij .
or training of such folrces: or

(3) in numbers which sil)stmiitialk\ enlararc tLniii d
States Armed Forces equipped for (omliat alrcaa\ Ilo aicr
in a foreign nation.

Q. What is the report to set forth?
A. (A) the circumstances necessitating the inlr nIuti-

tion of' United States armeed forces; (MB) te constitiia il
and legislative authority utnder which sticch i tro(utcthim
took place; and (C) the estimated scope ani( (Iiatio)"li of
the hostilities or involvement.

Q. Is he required to make fiurthler rCplritsr
,.. If forces are introduced ui nder section -4(a)( I ) lic is

required to report periodically b)ut at least ever% six
motiths. He is not required to repo)rt tliithcr tiundeI tile
other two i ctiinstances, but (Congress (an ask to , adldi-
tional information.

Q. What action does (Conrgress takc?
A. First, tihe 60-dav clh)ck runs and (onigress acts <mhi

when the President reports tinie(r setlion (m,)f I ). i.e..
when forces are intitiduced into hostilities or iintincilt
inrolivement in hostilities is olearlv inioitadl bI ihci
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circumstances. There is no requirement to act Uinder sec-
tion 4(a)(2) and (3). Secondl, the President shall terminate
any Use of' the armned f`6rceS Unless Congress has acted Inl

60o fors to (1) declare war; (2) enact a specific authoriza-
tio fr schuse as it has (lone in the past over Formosa

in 1955. in the Mid-East in 1957, Cu~ba in 1962, the Gulf'
of' Tonkin in 1964, Santo Domingo in 1965, and more
recently in Lebanon in 1983 (the latter was not the result
of the President Invoking the Warl Powers Resolution by at
report Under section 4(a)( 1)); (3) extend1 the 6o days-, or
(4) Congress is phy1sically Unable to meet as at result of- anl
armied attack uponl the United States.

Q. WVhat liftroolps are unIdler fire wh1en terminiat loll is
called fbOr at the end of'60 daysr

Ax. 'File President has an additional 30) days to with-
(draw, or 90) clays inI all.

(, anl Congress order themn out earlier?:
x.Yes, if' inI the absence of' at declarat ion ofI war or

specific statutory authorization the Congress so dlirects it
President hr it ('1)IWurrem resoitution.-'

W.XXhat Iis a (OComirrent reCsoILtlutio
A. It IS at rCS(K LIt ion passed by major ity vote of' both

the House and the Senate. It is not signed by the Presi-
(lent and therefore iiot subjject to at veto.

Q). Why did Congress provide f'or a conicurrent rather
than a joint resolution ats at means of' directing the Presi-
(lent to remove troops f rom hostilities:,

C.(on gress reasonied that ats at decla rat ion of' war
requtires otlx at liiaJority vote by both Hou~ses of Congress,
it should not be reqluired to provide at two-thirds vo)te to
override at Presidential v'eto of a-joint resolution to Stop at
war. Th e five wars (decla red in A me rican h ist orv' were
(lonie by acts of' Conigress and 'Joint resoluitioins requtirintg
thle President's Signature. No President has vetoed at dec-
laratlonl of, war.

Congress also r'eason~ed that at PreCsident would comIn-
wl%,ilt it atesol Lt ioHl passed by a lj tit vlaol of' bo)th houses
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of CongreCSS. PbliNC Opi nio) n O1(1 CI~learl V be SO Opposed
to the President's action ats to make it almost Imipossible

1,or him11 to successf'ully- cairry oLt hISis ctItios.

Q. Would troops have to be removedA if' there were Ito
action by Congress inI 60 davs, ats ian au prominent politi-
cal andl academic people have charged'-

.k. Both section 6 and section 7 of' the resolution
dletail priority 1)I-cCCCLur-eS C.onlgress muLst fllow%\ in) thle
case of' a joint reso]lution or- bill, Onl the one hand, or a
concurrent resolution, oil the other.

These req uire action, set detailedl timetables, pr-event
filibusters and (delay, andl lead to action.

Only if' there were at negative action (lef eating at dcc-
flaraltiol Of' Warl, at resoluttion s SLpp)OrtIng thle President's
actions. or' anl ext enisio n of thle 60 (lays. c oul '11it lbe
clainicul that C oingress L~illed to act. And in those circum-
stanc:es one would have to say\ that at def'eat of' any or all
of these was act ion, not il(o) action.

It I's at questionablle eaigOf' the Statute to assert
that it provides For removal of arnmed f*rces if "no" actlion
is taken. fo~r "no" action seems Imp)rob~able or impossible
tin)(ler thle c~lear r-eading Of' thle r-esotlutio. It reC(uIreI-S thle
Congress to take the following steps:

-*I hec Foreign Affatirs and Foreign Relations (.(om-
mlittecs must relport to) the Ho)use andl Senate at bill
or resolution not Later than 24 days beflOre the end
of the 60 (days periodl.

-TIhe bllI or resolution imimnedliately beco ncis the
pendiig business.

-i Intimst b~e voted onI wit hil tii thre caleindar i d avs
unless ot her-'isc determiniedl by t yea or nlay \o)te.
[hereC is 110) way to (d0 5) withbout at reco rded~ vote.

-Tl'l resolution of one 1-ouse mutst be~o nne tlie
pendino ig buisi ness OF thle othler House at least 14
days b I(w the 60( (lays eXpl~Ir.

-1t mullst be voiedl onl withinl three, (lays Amie it has
been rep)ortedl.
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-At there is a (lisagreemneit b~etweenii1lie- t No Houmses,
they' are req1uiredl to go to coilfereiice and( tilie hill
or resolutioni luist be actedl oil b\, both Houses
bef ore the 60( (days period exp~ires.

Every p)ossib~le step is lprovided~ iii the resoluttion to
ensure action.

Q. WXhat it iii Spite of all theCse, lC(Jliii-eulC~ltS. pri-
orities, and1 sal eguardls Congress does nothlinig.- Woumld
the President have to withdraw the troo~ps?

A. In these ci P trcu stan~es, tilie moral ant hority v '
Congress Wouild b~e severel\ dIissipatedl. AS Louis Fisher
has written in (Ion~stlnhonw~d (¾mnflias etee HcaiCwi (. l.\ý andu
the Pre,ýideni

(:ongiess nma stand1( against the President oir standj hwuluml
him. hut it shoould nlot .laind aside as it did N ear afitt \Cai
during the Viet Nainn Wat , looking the (,lher wax and
OCCaSililallv' iiiiiplainiiig ibo~ti Cetecnii\e usur-pationl.

T'he Ptesideiits authoritv to Meuse to w\ithdraw

armedl throws Ironi h(ost ilities or linii 11ineit dan gel o f' h os-
tilities, oil grounds that Congress had failed to c-rryOu
its responsib~ilities and legal Pelubileieneits 011(1er At imn
resolution woudld he en hained.

If' Congress Fails to grant the P~resid1ent au thIorit v to
stay, by a (leclarittion ( f war or Joint resolut ion In Sup)port
of, his actions or byv ani extension of tulne. or it' it taiils to
pass a coiieurrent resolutitm o(i rderiing leirtmial, or ii iit has
tno votedl down o(ie or several of its optuills. hence giving
a clear indiciation of its views, it has cssmei ill acqtiiestrd
in the President's a~tolls. The colngressionial lack of
aCtionl Wouldl be viewedl as putsillanimilous and wou()ld(
undermniie its alitholyoi . But shoulti P( alresiden t con1t inue
if' at majorityv of t he Co~nigress t'ails to Supr 5tiilOn 1111

Most of those wh cionltinute to (lit icCii tile \\'it
Powers Resolutin ()ii i ground i~s that troops \itjl( I Ilave to
b~e remo~ved it' lhere weCre no action iii 111 t i o~nigre~s. lia i
erected ait urn her ' iOf Stlaw 111en. Fil 1w Pcqu lircleli t for
congressionial actioni, wlhli tIe illesoltutioln deta~ils. are
(deignled to cover Wirtidllx cver\ (IlL ulilstitul e 01 ()Il-

tlingell~v alt ho ugh it mnay lack illiluat tilatc ( 1 wit tic ii.
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\faiiv of tfiet opponents~ of tlile resolutiton oftenl
appear eit her not to1 have read it orI (1o ll(t trader.Niand it
01- (10 not - ant to tllldelstalld it. One (waiuiot readt the
debates over its passage andf EAl to understand that
dlifl(st every (titidisif heard now was ii~Rat tile fiine it
Wa-is p~assed and wais met by (lecar language Ill tile text.

The W~ar PowerIs Resoin on is neit her w~rong cuor
ridiculous i)eCausc its Opponents have alitriblite(1 W it
defects it does not contwin. rhere is at the same tine at
strong ex cai/edra ninovemen t to (leclare it u nc( stitu -
tioiial. Such assert ions have been heard fro m Form er Se.-
retaries of State and IDetense. fronm Attoi-rnevs G eneral.
and FroMr M lawH~ scol pofessors. among others. But it is
for thle Su premne (Cour it. and not for at formidni able hod v of
Crit its, to (leterl-llille that (1tleStloll.

Howeer.Otdd: are vev 11111C11 agaiiaSt thle Sn prenile
(Aonrt accept nmg a case onl the Wair Powers Resolutioni.
When one reviews the Court's (leterinili ti',ii to avoid

ju(lue tthrotughout the V jet miani war omIf tilie (-oust it u-
tionality of' various act-s of' the Government iin (oviscript-
ilig cit i/.ens t( fight ill it and other uneas res. At is unlikely
lie (On rt will in terIvenme iiia oit trv iv et\\eenell(th
(Ither t wo braiiciies if, Goverzinment over tlile W~ar Po(wers
Resolution. Essentialki it hais said it C onigres's is 11 miwillin g,
to t'Xrcl(ise its form11idiable po)wers. es pecia liv tlii i of hle
pulrse'. against thle President's ac-tion, it Should noI(t exp~ect
the Coutii to inirvlie\Cl.

Eveim it' thle (Court di(" inmtervea1C. there is il( Icrall

it w(,i '11 proiiloiiie Ilt'e reso~lutionl 11wncistil tit iolbl. Ibins
is title notwithistand~in~g that its op)ponients have assuired
"is Ot the (ertahiitv of lith (:01111s action b~ased'()io thieir
reliading of Ilthe (Jh(,dhti caise invlv vinig tiielegietlat ive x eto

As the -oiist it tit ioiial sc-holar anid tiit ole lr most
kn owledlge'able explert (mif th. lgsltie velo, Lounts Fisher
of th li' A lgrto-ssuimial ResearchI Servit'(e of tilit .ilirarv of
C;ongr'ss has dwrit('W imi statemenl'tt to tlit', atithoi0

\\'itll io'5 1(ý(t t() tit( i'iitt \ ' ('Ii( iii lhic \\',i I'wtmc Rtcs-

Chfd/m..,il' lt'gisIalkv \c'( %\; ViIN ilt' \%;I\ Comlgmcss
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controlled powers delegated to the executive agencies.
Nothing was delegated in the War Powers Resolution. It
was a pact between two branches. Tenuous, perhaps, but
a pact nonetheless. It was not a case where Congress said
to the President (as with the legislative veto), here is some
of our power, subject to the conditions we attach. Thus I
think the legislative veto in the War Powers Resolution
can be distinguished from other legislative vetoes.

Until the Court does pronounce on its constitu-
tionality the President-every President-and his officers,
"Shall take care that the laws are faithfully executed" and
are obligated to carry out the War Powers Resolution in
good faith, which is not to say that there are not areas in
the resolution about which people of good faith disagree.

Summary,
The President and Congress share the war-making

powers, foreign policy and treaty-making powers, and the
power to nominate and confirm certain officials, among
many others.

The struggle over how much authority each should
have began in the Constitutional Convention and con-
tinues today. In the nineteenth century, Congress was the
dominant branch as the language of the Constitution and
the intent of the Founding Fathers clearly set forth. In
the twentieth century, especially since 1933, power has
shifted to the President. This has happened by the dele-
gation of power from Congress, especially over the
budget, through experience and practice, because of war-
time emergencies, and for other reasons.

In 1973 and 1974 particularly, Congress, through
the War Powers Resolution and the 1974 Budget Act,
attempted to regain some of its lost powers. In the case of
the Budget Act, the law of unanticipated consequences
was at work and an act designed by Congress to discipline
itself and to regain power from the President has, iron-
ically, enhanced the power of the President and allowed
him to discipline the Congress.

In the case of War Powers Resolution, every Presi-
dent since its passage has either disregarded it or
flaunted his opposition to it.
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When the President se(ids the military into hostilities,
hie should make every' effbOrt to (10 S0 With the suIpport Of
the Congress ant(J the people. He ticeds their backing.
especially' if' hie expects to sustain his action over any long
period of' time. He need1s to have Congress and the peo-

pie with him on the takeoff so they are accou~ntable with
him f"or the forced landing.

Further, it is within the first Wi( days of dii action that
the President is most likely to receive support for his
action. Some, such as Senator Thomas Eagleton, who
originlallV StLpportedl the resoltution, ended tipl voting
against it on grou-nds that Congress sanctionied Presiden-
tial war-making powers he did not have. Eagleton felt
that It gave the President unlimited power to make war
for 60 to 90) days. Perhaps lie had in mind the words of'
Madison himself who, writing ats Helvidius in The Ga-zette
o/ the Undie(1 States, answered1 H amil ton, ats PacificLus. ats
follows:

[it [to part of' the Constitution is nmore wisdoiii to he fouind
thail III the calause which confides the (ItIeStioil of war and1(
peace to the legislature aill not to the executive dlepart-
nient..

Those Who are to coirdLtict aliwar (the executive as the
comlimandler inl chief) can not inl the nature of' th inlgs, be
proper or safe judges. whether a w.ar ought to be comn-
nieice(l, continuie(l, or concluded. They are barredl trotil
the latter Functions by ia gr-eat princip~le ]in free governi-
nient, analogous to that which separates the sword f'ronm
the puirse, or the power of executing from the powver of
enacting laws.

Thie dIebate over the War Powers Resolution, which
has taken place since 1973, has largely involved legalism.
predIictions of' un]co11stitu~tionalitV, and argumients fav'or-

ing the move towards a parlianientary svstem, a plebisci-
tarv Presideticy, or at unitarv state.

It Wotuld b~e at mistake to shif~t the war-making power
from aI sh aredl pow~er between C:on gress and1( thle
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PIeSI(ICllt It) dl UlIitalv p1ver of, the Presidentl aulmne It
wxould noit on~ly be a mistake b)11 could liacIU the niationial
Security ofI the (()uItrv. Both the PresideteII and the COun1-
II-'y would benef'it It' the r-equIrIlements for)I con1sultaltion.

reporting, and~ concuIrrent action bthe C"ongress wvere
carried otit.



TH E C-,/ WE R 0F
T1HE PURSE.

By ROBERF F. IVRNER
Uniiversity (' oVXirginiia

Thec Presidenit ... zi/I1 b-~ able lo matno.., t/he biismoineo
int elligenice ini stei PIP pivteris; prtidetice ma~y suggrrs/

-j1ohn jay

If' HAS OF tELN BEEN SAIL ID HA I -ffI1L UNtI ID S 1A I S IS "A
nation of laws, nlot of m1en." IheeC IS thus it Kaliron m101%1
the f'act that we entered the bicentennial celebration of'
our Constitution in the midlst of' controversy over allcga-
tions that certain executive branch natio nal secuiritv initia-
tives have been utnlawfull. Len~gthx "JOInlt congressional
hearings have captured the attention of' television
viewers, and millions of' dollars have been spent f'unding
investigative ef'fo(rts involving scores of' attorneys and
hundreds of support personnel. Whatever the ultimate
conclusions, one thing seemis clear-the legislative-execu-
tive relationship in national security affairs has chaniged
dramnatically in recent years.

That the relationship has changed, and that this
change has set the stage for an alarming conf'rontation
between the political branches of our Government. are
points that we might all agree upon. But it is important to
understand what the critical changes have been-and
to reassess the conventional wisdlom on where the -law-
lbreaking" has actually Occurred.

Thiis pa per has bee ii puiblished also ill The A dai/h1 Co In In itnill,

Qua ih'rtx. C opyright 1 987. p~rint IedII by C pemsion iS( ()I dhe a Iii Lu .

73
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W~hat (hantges have brought about tile Curerent conl-
f0OVe15V - IS it I lie fact I that the( P~residlen t approved the

rewariding of' f( ieigil hostage-t akers: H 1ardlv , since that
precedent (Lities back to thle Peinc fGorge
Was hinigton . C.onsidIer this excerpt front thle w ritintgs of'
XWashiiigtonis Secretary ofI State:

A prilI thet 901 1iI792. [he President had wishied to
redleem oln r (ap)tixes atl Algiers. and to make pileae withi
themi on pa.Ning anl annual tr-ihute. The Senate weCre %x ill-
ing to ap1)rove thils. but unw1%illing to taxte thle lower H ouse
cij)l ie( I to pre-Vio( I\sk to furniA1sh the money: they wvished
tnt Pitesidetit to take the m1otne\ fronm the "I reasurx, oi-
ojieli a loan for)] it. lFte. thought...that It thle particular
S111 Win \0ISVotd by tilie Re1 )rCese talti \ es. it. woud ot lbe a

se'It lie President had1 )Io contideuwe i1n thle secr-ecr of
thie Senate. and did( not1 choose ito take molte\ from tile
Ireaso r-\ or to borrow.,

IS thle cauIse of' the recent con t OVersv thle fact t hat
thle eXeci~t1Ve branch1 pr-ovided fun-liding and other assist-
anice For a mapol [i I-rat Inilitarv covert operation against a
f'Oregign counryl-N while concealing details From Conlgressý
TIhat precedent, too, dates back to thle dtays of'our Found-
ing Fathers. Ini 1804, whert 1 honias Jefferson %\ais Presi-
dent andl james MadJisoni his Secretary of' State, thle
Cabinet ap~proved-wit hout Congress b~eing Hinformed-
the raising. tln tding, andi traininitg of' all army of' more
than 2,000) Greek andI Artab mercenaries in an effort to
pr1eSSurIe thle Pasha Of' Tripoli to cease his aggressionl
against American merchant ships and release Americans
being held hostage, or to overthrow his government and
replace it withI one mo~re favorably dlisposedi to thle U nited
States. 2 A critical element of this operation involved the
sending of'the US Naval officer to Alexandria, Egypt, onl
a secret mIISisson to perISUadle lie exiled brother of' the
Pasha to) lead the expedition. Thie mercenary army
Ianlde( inl lrIl)OIMi ad SuICCeedled inl cap~tur-ing thle town~ of
LDerne, which quickly ledi to pieace talks and at treaty the
fflolwiilg tine. Iii retuirn f~r withdrawing its fo~rces and
su pport For the mercena ry armyv the U nited States
receivedl tradle privileges and all American prisoners were
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released. Although the covert paraniliitar\ o peration
exceeded its approved btu(dget by more thani 501 per ent. it
achieved its objective. When the Operation was till imatehv
nma(le public, the key American agent involved returned
ais a hero and was awarded a gold mnedal b\ Congress. No,
one in Congress comiplained al)out tile opCra! bin having
been concealed from tile legislative branch or chiallenged
tile President's authoritx to act without inlorining
Congress. '

It is my contention that the [actual details of tile
Ilran-colltra controversy are nt_" t the primnary cause of the
cUirrellt contIrovcrsV. Far more inmportant is tihe legal

env'irotn 1ent in which the acti+ iiies occurred. To a (e gree
unprecedented in our histo, COnglress has sought in tlile

post-Vietniam era to micronianage the business of foreign
anld national secLritV policy by statutory enactment. e o
ilhlstrate the m11agnlitUde Of' this legislative effort. between
1964 and I 984-a period comprising Olne tenth of' the life
of our Constitution-the congressional publication nlegi.S-

lation on Foreign Relation.s Increased from one 659-page
volume to three vohnI mes Of more than 1 ,000) pages racD.
In the past decade, the looseleaf Guide to Law o /thr Ce>ntral
Intellgence Age(mY has similarly expanded fromi oic to five
VohLIflIes.

11/hich Branch •A "'Breakingr the Lazv?"

Let mne -etn rn again to the question of which branch
is "breaking the law?'" [his question may seem confusing
to some: how can Congress "break tile law.v"" After all,
everyone knows that Congress makes the "flw." Under
o01r Constitution, however, statutes enacted bv Congress
are only one source of the law-along with the Constitu-
tion and treaties-and the only statutes which constitute
the "supreme law of the land" are those "made ill pur-
suance" of the Constitution.4 The powers of Congress are
for the most part set f'orthl in article I of the Constitution.
section 1, of which begins: "All legislative powers herevi
granted shall be vested in a tCongress oft lth United



76 RoBLRI- F. ItRNER

States . Thus, for Congress to act lawfully it Must find
authority either specifically expressed in the (;ons tituLtiu
or reasonably implied from that instrument.

The l'residenta Special Role in National Stecurity Affiair

Historically the President has been recognized to
have a preeminent position in the field of foreign and
military affairs. The authors of the Constitution were
greatly influenced by the separation of powers writings of
Locke, Montesquieu, and Blackstone-each (,f whom
vested responsibility for external affairs in the Executive.:'
In vesting "the executive power"0 in the President they
conveyed this authority, subject only to certain carefully
designed checks placed in the hands of the Senate and
Congress. The proper relationship was summarized by
Thomas Jefferson in 1790 in these words:

The transaction of bIusiness with foreign nations is
executive altogether; it belongs, then, to the head of that
department, except as to such portions of it as are spe-
cially submnitted to the Senate. Exceptions are to be con-
strued strictly....

The Senate is not supposed by the constitution to
be acquainted with the concerns of the Executive
department. It was not intended that these should be
comnmunicated to them .... 7

Three years later, in his first Pacifhcus letter
Jefferson's chief rival, Alexander Hamilton, took a
similar position:

The general doctrine of our Constitution ... is that
the executive power of the nation is vested in the Presi-
dent; subject only to the exceptions and qualifications
which are expressed in the instrument....

It deserves to be remarked, that as the participation
of the Senate in the making of treaties, and the power of
the Legislature to declare war, are exceptions out of the
general "executive power" vested in the President, they
are to be construed strictly, and ought to be extended no
further than is essential to their execution.

While, therefore, the Legislature can alone declare
war, can alone actually transfer the nation from a state of



lIII l'(M YR ()I IIIF PI R',F 77

l)Ca(C I( ta .State Of ho(Stility. it bl0e)1lgS t0 tilie **eXC(Lt iXv

i lit 11( iccollse of)tI Ii( Unitedl States %%t foreign Pmwers.'

It h ree l) i it' li~~t 1_01 Of~ t ifle 1liC~idlCflt ill tilie fieldl Of
)leoci ,lll an nt ion)al secrt tliv affairs was appar~dent ill I he

att jols andi( d(I lat atiotis ofI the earlv- Congresses. For
('Xdiil)c. althlouigh the Secretary of the ireasitry wxas
requl ii( I) tintake freqjuent iee)Orts to ( Anlgress. the stat-

tile155 pase bw itc First (Conugress to establish tile D)epart-
tinietU of Uore)vigii Affairs (later State D)epartment)

pro61cd( ini conftrtast t hat -the Secreta rV ... Shall CO) 1(1 tt

tlie butsinhess ofi lt' said (departmethe ill such maniner ias
I lie P~resideniit of thle M iied Stares shall front timeu tolime
ore orIt 0 ilist rtlm-t This dIistintctioni betweeni thle iiationial

secutrit dIep~art menit s andi~ other agencies of(A Governimentt
was not1edl b\ Proifessor Westel WVillouglhbv inl his classic
t reatise I'rincip/e,ý of/ Me (;o,.tilutionald L~awi ot Iic LI 'ited

HI it' Ofi CIlg' S oiresststablishinig thle I)t'part m1elit Of
Foreign A\ffamirs (State) anid of' \\'at-. (lid[ iiideed retoglii/e
in thlit O Pm'it'n genieral power of cotntrol. btut the first
I )ft lthese detpartmenlt'ts, it is [to be oI)bti'e~l .e is toitertiitd
(hmiefl\ %\ith l1 olit ical mautters. and i the second flhts to detal
\\ith thle arnie(I loC tswhich hx tile (C)listitultionl are
tX press1  platetl undi(er tilie cotroltl o)I tite Presideiit as
C on) liialider-ill-( hief. 'filie att testab~lishinlg tile Ireastirr
IDei mi-Incltit simliply prov ided that tilie Sc~ret ar\' should 1
)e rbo Wil ths 11 )( (it its whiichi lie shn itlt be dIirectedI to pr

fo Iiu. andl tile language of tile act, ats well ats thec deb~ates ill
;Oligit'ss atl the ltime of' its eliactililelt sitow% that it w\as

intiend~ed l tat this (hirettioli should collie froni Conigress.
Fuirthiermiore. the Secretar\ is to make his anniual repo(rts
Hot 1() tilit Pi esidcleit but to ( Aiigress."

10 oselect jIst o)iie f"urther exatmple, wheii the Senate
estalblisliecl its first standintg Committee (im Foreign
Re~lt ions iii 18 1 fi onie of its first rep~orts stated1

I hit Presidfent is thle conistittutionial represelitatie of tlie
I. t i to iatwts Witlli regardl to Foreigni niatiotns. lIeI manages
itil (0 olicelts Witlli f'oreigii liatis and must iiecessailik he
liii)S isi 0 lipet nt to (leterlillit' whieni. hlow., n ~upmil~ %,,-hhat
subjects iiegot iat ions miay lbe uirged withi thle greact e



78 RMLfRI iF. I I RWl

pump")e I ot succ(ess. Por his (oilchult hie is responlsible to
[lhe (.4 nst it [tionll* the (oluinlittee conlsiders t his le-spo m-
slbl~ifit tile sIlrest pliedge tor t~ file iditlf li (hi(lldrge. of his
dlntV. 'I hev think tWile iterfereCeC Of thet Senate ill ifie
direction of foreign necgotiations (akcillatedl to dinminish
thlat responlsibility and( thecreby to Jillipair tIle best selir11itN
for the nationial safetN. Ilie ilatlire of tranlsactin~is wNith
foreignl naitionls, ilioieovel. reqniires citiltioll ad illflilit 0f
decsigln. aind theiri Islucess ire illeilt dx(ep~einds Oil seiire(\

diid (lislXat(hi.' I

The ind(CIependecie of' presidfent ial nadtiotnal secti iit'N
powers froint indireic~t legislative (conltriol th11011ghl po)wers

granted to the (Wongress, has beeni re~ogni ied byV thle

courts on several occasions. Foi-r exanilple. t he relatijoniship

between tile power of ( .olgress to raise and (1 LnppNl't

arinies oni the onet Entd. antl tile President's, role ats ( oni-

mia nder inl (.11ef oni the oth linriws (limt "i5edl by ( Iicic

linstice Chase iii Ex par/c Milligan in 186i6 ill these terills:

C on gress has thle power ilot oiil to raise so pport and
goven-I1 alrnlies. hltlt to de(illfar Wvar. It hi as. thlere t'ore, thle
power to1 p)ro vide bV law for- cavrivilg oil warit. -1 his p )Vd'l

necess~ ri>, CXtenlls ". it: 1Cgislarioll (smilial to tIlie pu)s)-
ecltioll Of' war- withI vigor and ticcess. exccplt stalh as
illterferes wit I thle co)illlaild of tile foIrces anidt the (On-
(ILict of CamjlpaigllS. "Ihait ipO~eF and (filty IelOig to0 tile
President as Cornunailder-in-( iiiel f.N jeithIer (all the
Presidenlt, ill warl illole thain ill p~eace, iltriilct 111)011 tile

proper auth1o0rity of (,otugiess . 1101 toingtess upoin tie

proper alut 1(hit of tilt Iresiclent. BothI are ser~ailts I I
thle People. w ilose. will is expressed1 inl ti11e fln n la llieiltal
I=w1

SimlIilarly, it) the I1897 case of .Swain v. U nited Statr.N.
(lie LUS COilt riof, (lainlis Statedl

( nilgless rlimy inicrease tile Arnivi. or redti ic the Arn=. 01t

abolishl it altogether. bilt So lonig as we halve a miilitaryN
florce Con11gress (all 1iot take awav 11011 the Prlesidlenlt thle

Suplelue ( ,ontilalld..(Aomigyrss (alitlt ill tile (lisgilise of
"-Rules For tile Govxernmient� of' lhi Arinl ~illpai lilte
auithoritv of'thle Prlesiden'lt ats (:111 nnander ill ChIief. I
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fiL(oi1 Fxc( Illtl il c l (o i( m41451144u41. I'14 I 4Il4)I l ic'

ht Pic"Idlilv \')is ()at iMidsli',l III Ioii'. gIm (k bImgts 4

bcIl I oJ ImsId b f lU ii .(21111 V ) )(Ift i) V m it~ s A4114 II)41 llm id14 i.

hsettioli . Imh h.c~ s'41 11 ( but ill b( 411.II'11m Ihtl fV ) idcs

lits(lev , I'll m)( mli 11101W',sc a 1 )4) (flawic li mlow 11w I Itas



plmisolls ( ofit(- (:ostittwioni. this (lallst IlIUM~ be tlI1clt-

mimm tI" ('ottm g ats' a inst too he s hLntlmtlS asUt( m) tit

mc wlt- upi'Hsontit (I 1nl(s dtiili c pilt . (tgt' i

it~ h ~uull flcCiis ginsit 01a [1 dsliolls iiimc lhIm ttilc~t

1()1o (4mpil14tc.. 14)d orgot tlatin (4 ilgit'.'. tll.I\ (lusI 4

[il(mitttlltlt hit fildillctlta (I0(tiib silt, of grcs supt lt'l 4

itlttlc ttdic vticl \ lti~isttic )-i~it to t' o itst l l lx ttlii' 41tltm
Iltgi'it i ttllvii(iu ! Lt'. JS ti'scad\ so t~l ills h fl~it- 'vatilalud

"Ci( 1.litt spitt I 7 l(t Cm s tIlWI\ st m s'c a i

itt milt 4) lst rustiit itl fits 1101u lOl JIosict PIl 1114~. I is4xt

11)111 i~t io )(ll iligt o '1 1Itatotd b IltslCt(S 1 tid ll',111 111c

(his isotin (1w1 \isitdm~ istogrdtlsk in 54)c &ist'I l 11 tiud 14

pI c ('. 1)Oi' i gh t..5lit s C (tlitost ()iet Ii I itc l't(44gtuit io

ofloluicpcagll 4 'tmlldtlS tcIltc tltow tsIicti (d [hct~at4tl



FmotI di(I Il L'" Flliers 'c,1lI\ initended n44 \cst (-X(l11i% ck ill

thle President fo (lomigiress to seek to) sei/e i r4)111)1 oI
these powers thruotgh conditional ap))'pmpialio"i~s it

(diigerhtls cliallieige 1() mll11 (mist it ItitIOllal \sVtcIll (d1 gm)\-

(li1Cnetti B\ \\iht\ ) ilute.lration, I \mldhOS argu that dit is

1iimulOC. i lt(s of ~~ Fe1tit lil11(11 4f i( i a Cm Iigic liggi.ii

di ~lecilu v s t oil seek, eAtc1iI1 4)1 ill IImt2t .411 hc/

td!\c 1()te 141 ) I 'I- \i 4)~ mole specitil (4111 5 0

-(lii pi g (lidtIol do.-min fi) u~sc~ IId fildi 114 ill(-

SAlii ( Ai(15i [-.\( wi f .each of I les ()I i(alts i \ 1m ceVg ll i lle
s( pC 4 t is iu i od)f. 1ttti iei glieral fmcgtlilei IS .1illelI

mle ~tI \\ ht 10 lit-( to~i as(- ci tiii C flie( l)V tile Foti 1(hI hg

-aIhesto bedld iet eplrmiiisi vl ill c e 141esi de Ap ii. a 1(

t'ectll t 10 l ug dts m l! co t l( k ii ve thec ditpimi) tl( IllS iIs tlihig

Ihell\p etuec W .oiir() asimiotsed 011d (maiit' ct" a5(m

"th grat it ici le that l"wp'hat caid ;uit be 14 i~(II rel l

saW iesitlt ~ c1 A ,, (lass it'~ iul~le (It thel ct)pl iatim" tilt( cIi 4 i

Alc rulela discuseiote (Ii tahe 187I tcase oft is bwi/d .Nfhe

)liei.- EA( &thesse wias whe itherongred s the)1( use it

acckowhroughd ixt!isi~ (tc~it o over tentionji 'sd purestringIi 4)

bneras fcniiior eeal ('otst5icithios caseo the actnilu-
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(jaidllis- w( (fell% efecut t( a Pr1esidential hit;xrdloi (aI powe r

vested ii tilie P~residlent by tlhe same senitencee thfat makes
himi -Commlandler in (liieV . Anigry at President

fohullsoti)s grantinig o)I a 11111 and (lu11(1c)lldltional lardVoll-
restoring certain prn pertý l ight s-to fomrmer Sout heri
5\ inpadlili/ci5. the (Thgigrss resf)Olidf'( I) attachitig it

rid~er to ani appr)I)I riat Ions a(I ct eivitg the C;ourt of'
(Clai Ilsj jitrisd it tioii over suils lbromight l)\ recip)ienits o)f
pardi(m O wl m w~I) ishied to 1-C(()\el I ithir p1 1)prty . The

miiivsidoiig app~tea ls (Ai'e~ such ' ases. ttie(011

UnabIle to) elifmlt his Pr1esidenitiall pardIon. K\lein
lbrotlght sulit before- thet SUttpreine Court. Thie (:0111

acknowledgedI thai ( mnigiess had1( (A )upjlete (A)i O l er
the m-ganii/atioli aniol existence- ofI thle Conrt o)f (laims,

andl~ that it *tiiav m.fro wtlo~ the right ofI appfeal
Frolu its (le(1i( )115 Ih1( wer. the ( ;ou rt eaoned

JT1he lan1guage oA the pl1ixiso S11(ms plalinik that it d(fos
1101 intenid to ~xi 1111apphellate juriisdlictioni except as a
Means to MI1 end[. Its great and uo)Iitol.)liug pu)i)0e is to
femi 1t) pardons graIltte( l)V tile Pr1esident tile if fe(t whidh
this (oiIrt has ad!judged them~ to hi.It provides that.
xv hIIet~~v it shall ial1e-al Ovhal am ji)olgmeicl of tIle co )u rtt
of cktimis shall Wae k~enl folinlech 01 sm Ii pai-d~ohl. %vith-
o111 oithierIi-Voi of lma~ltN. the Supremie Court shiall have
110 fujii ll.ici IlIisdlictiol ()f the ulse tmid shall distijiss tile
samei lot wantil of jllrisd(lict '-'

T he (OiLIt AIl~ CO (ICud(I t hat t Iiis IWas tiot an exercise
of' thle acknlowledged pmver(A' o (.()tigress to maike excep-

Amti an Im1j)tscrible regulathil iu to the appellate power*

but inisteado t hat ( .0igress liit([ -itIal~lxetcitl passe the
limlit which separates tile legislative f'rom thle ludicial

power.- Coit inutlig, tilie ( burt comcht(ledd

Thle lu le plesc ribed is ails() liable to just except ion its
impairing the elfcut oh a pardon., andi thu1s itif'ringini gthe
(Olistillt Itlionl po%%er ofI the Execultive.

It is tlic in~tentioni ()f thc (Onistiitionl that ea'ii of thle
greiat (m)OI-hillaic dlepattiniieiis od thec go\ ettitmictit-thlie

legislaltive, tIhc cXc(lltie. anido the jud~icialI-sllill le.% liniIts

sp~heree ind~epend~enlt ofI tIe others. h)i thc Executtive
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joyle is )llrji'c(I tile 1)0WC1 (A j).ii'i adi( it is gnimaitd
NVit1H)ut limiit... NON it is (flemi thatii t(, legislattii'e (ilililot

chfange the effect of Sit( It jitpi'(loi aiix niiole thanil the
L"xectil'e call c'hange it l'iiv Yet this is atttiilipled Im tIle

(:oiigi'ss has I reqttcntl sought to use Wt broad
taxiniig poweis to( achieve iud ini tetie suhis w hich I it is
dlenied by\ miore (litc('t means, andl when that has
otetiri~ed t he Supremne ( ourt has not hesitated toi str-ike
down tile of fendintg stat utes. I wo b1)11(1 eCc~l-ts p~rovide

al flaVOr_ for thle U I(LT'Vitig ph1 iCipleC:
-Ii P'ollock z'. 1"a i'tnc,'.s Iuall & CIu1(u. t he ( o in t

KAId

If it he t"ue thit I), \'ati~ig thle tori-i tile stihstaii(c nia he
c'hantgedf. Ai is ilol (.Xt5v t see that anting minOildl i-eminll
of the hmlitiatkiois of tilt Conlstltituion. ... lC oiistittutioiial
pr-ovisiols cannifot lbe thils evaded. It is thle 5(11)51 lule atil
ilot tile foli'ii\1i ( li('l (ilt iols ýis has, indeed b~eein estab-
lishied(I I refcateh dlecisioins of this cotii't. Hills inl Blowti
c. A (ta i~l 1( . .. it '.\as held thill the lt\X oil tile o~ttilp'tiol l

of atn iiflhoi-tt wats tile samne as a tax oin iilports .ain
ther-efor-e voidl......oiii Ihbbitts v. Erie-w Cftmt (moll\..it
was5 (lecidedl that thle incomt~e Itr-oili all offlicial posititon
cuild ill t be taxed if' tihe office it self WAS exeimpjt.

Ill A/Ilv i'. C(dilif rifl. .. it was held that a lut\ d il ona
hijll of, htlaintg was t lie samile tiniig its d(it dlv oil tile ar-twle
whichl it -epl-eselilted......Ille subIstaince. and1( tnt thle
shadow, (elelt i'ill es t he \'aticiditv of' thle exercise of thle

-Mot'e -e('eit ly. in tilie IN93 c'ase of' I Wited St•airs v.
IB,/e?,. tile (:oult recliedf upjon one of' thle tmost
famuous of' allof' its prior cases Wu reasoning:

Shotuld Cotiigress. ill tOlw execution o(ii~f its 1)o\w ems, adopt
mneasu its whi(hl aleC pi'ollibl~e(l lfl t he ( bust it lit uiion 01o'

shouild Congl''ss. tiiildci' thle 1)-.X of cexe tluig' its

Ipoi('CIs, pass5 lanvs forI ilie aieeoiiplishl en t of' object s not
intit tusted to (ihe gove'nnilient. it Would becomie thle painfull
dutyt of' this n-ibintial . .. to sat\ that such ani act was not thie
law of' Ihe land .- MIciuIln'/, v. Atari/and.. I 'lie po iwem' of'
taxation, whichi is expi-essl' gi-aflte(1. avia. of eoni~se. Ile
adfoptedl its it m~eansl to ('tIi-i- in1to opierafion ailoliei' lmwem'
also ex hiressly gi-ati ed. Bill les' fit to tilte taxing p ityem' to



to obltainI kinds to1 If)ight tilie war, 1)(it ill signing tilgle lim lie
ex pressedl thle ie dial t hatle p)V( Vitni~ us uncon11st it u-

tional. It was5 cha]Ilei] ged inl tile courts. atid (onigrusv

respolidle( by\ sending its .ouiisel "o argue ''tiat tim,
inivolved1 siimpily an exen~ise of rolngress i( Iiml powers oler

appr opriat ions. which are plenaryd adll itritl 5tbije( I ot jud ( i-
cial co)titiol. ''2 'I' le Courllt C1lylphti~Cally reeted(t~ tlIIik
argnieneit. reasoninig

We.. ali~lot tt)Ii(dud. its [(;oUlnt'l to) Conigress] 1lrgc'.
tha~t till( sectionll is it Ilflte a)ppropriattionll ileasutli. 'Intd
that, since C;onigress tirnder ile Conlstitultionl has (olipletc
(co1t1ol over ;I[popri-aItiolls. it chtallt'iiget'o Ohw ilitasiiie s
conlstitiltionalitv dItoes not p~reset it a list ifiaili (plestillt ill
tile courts.5 but'1 is nicrehv a politikal issuie o\ er whi( Iti ( )11-

gress had( fitnal saxý...We hold that [thle se(lion f alls proe-
(iseiv withinl tilie ctltegt i\ of toligigrssioiial1 a(tIions w hich
the Constitution barred by providIing iliat "No B~ill of
Attainder or ex p)ost tac to La\\ shiall b~e passed.""

By vesting ill Congress onlyv those -legislative lpo\ ers
herein granted," and vesting in the President "the execoi-n
tive polver., it would seem equally rcla r hlat C onigress
(1)d110 nt use its power of' the pur11se to itIdirert l\ eXertise
or circumtfscribe Exertitive inatioinal seC~lritV pt )WeIS.

Itn a(1(ltioi to these tlecisioiis of the Sup~remle (htitut.
over the years various Attorneys General have issuied
opinions asserting thle unrFIonStit Lit onahitv of, various statiU-
tory initiatives aimued at using the "power- ofhe purseIf
intr-inge upon the independent p~owlers of the President.

A Traldition oi/ LegA/datve Deeir/6we

T'he question of' using Cond(itional appro priationils to
instruct or cont rl the at ions of the PResidenlt or Wi s
executive branchl stihordl mates in the natioiial scc'rtili
field is not at new one. What is (lit lreilt abouit tilie post -

Vietntam era is that Congress has tlelarteul Broni the
traditional legislative viewpoint that such roust raints are
improper. A t horoti gh diisr~ilssion of this pract ice is
beyond the scope cof this short paperY:t ht" a Few
examinples shoul d su [fire to illuLst rate t he t tad iiiona I
viewploint.
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Although the Constitu tion requnire,, that "ia regular
Statement andl Account of- the Receipts and( Expenditures
of' all public Money shall I) published Ilroin time to
tirne,"31 when the First Congress on j ul 1I 1 790, appro-

p~riatedl fuinds f'Or f'oreign affairs the statute provided III
part:

[TIIhe PresidIen t shall account n peri/allxI for1 Al SICIIsc
expenditures of' the said nioiey O.\ 111 lu. pi~dgniew mav be
made ptiblic, and AlSO for thle am11unt Of' Such1 eXpeCidit tIres
a,% hie ma ' think it advLbable not to speci/y. and~ cause at regular
statement and account thereof' to be laidi hefome Congress

Thomnas Jefferson is viewedl by many ats having been
the champion (Jf'strong legislative authority and lin princi-
ple anl opponent of' overly broad appropriations acts, vet
jefferson recognized that the field of' foreign affairs was
unique. lin a February 19, 1804. letter to Secretary of' the
Treasury Albert Gallatin, President j ef'fersoil wrote

The Constitution has madle the Execu~tive thle or-gani tbrI
managing our intercourse with foreign nat ions...-lihe
Executive being thus charged withI thle fbOreign Inter--
course, iio law has Undertaken to prescrib~e its specific
dutities. ... U nder .. two standiidng provisions there is
annually a sumn appropriated for)i the exp~enses of- inter-
course with fu(reigti nations. T[he piuipos's of the appropri-
ation being expressedl by the law. inl termls ats general its
the duties are by, the Con.'sthittioii, the application of' the
money is left ats much to the discretion of* the Executive.
as the perf'ormance of' the (Itites.. From the origin of'
the present government to this (Liv. the (o~nstrictiloll of
the laws, and the prauctice tinder them. has been to conl-
sider the whole fuind . .. ats under the discretion of the
President as to the persons hie should commilissiont to serve
the United States lin f'oreigni Parts, and all thle expenses
incident to the business lin whIiich t hey max he
employed.... [Iut has been tile unif'Orm opinion and prac-
tice that the whole foreign fuind was plalcedl bv the Legisla-
ture onl the footing of' a contingent fund. lit which they.
undlertake no specifications, but leave tile whole to tile
discretion of the President.38

One of' the great early (debates oil the q1uestionl of'
conditional appropriations for f'oreign afTairs occurred in
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April, 1826, when Reprcsentative loulis McLane, of l)ela-
ware, proposed attaching an amendment to a bill appro-
priating funds for ai diplomatic mission to Panama,
expressing the "opinion" of the House that the US
delegates "ought not be authorized to discuss ... any
proposition of alliance ... between this country and any
of the South American Governments .... ". Representa-
tive Daniel Webster-one of the foremost constitutional
scholars of his era-spoke against this proposal on
constitutional grounds:

There is no doubt that we have the power, if we see fit to
exercise it, to break up the mission, by withholding the
salaries: we have power also to break up the Court, b%
withholding the salaries of the Judges, or to break up the
office of the President, by withholding the salary provided
tor it b)v law. All these things, it is true, we have the power
to do, since we hold the keys of the Treasury. But, then
can we rightflily exercise this power? ... For myself, I feel
bound not to step out of mV own sphere, and neither to
exercise nor control any authority, of which the Constitu-
tion has intended to lodge the free and unconstrained
exercise in other hands....

This measure comes from the Executive, and it is an
appropriate exercise of Executive power. How is it, then,
that we are to consider it as entirely an open question for
us, as if it were a legislative measure originating with our-
selves? ... The process of the gentleman's argument
appears to me as singular as its conclusion. He founlds
himself on the legal maxim, that he who has the power to
give, may annex whatever condition or qualifications to
the gift fie chooses. Tihis maxim, sir, would be applicable
to the present case, if we were the sovereign of the coun-
try; if all power were in our hands; if the public money
were entirely oui- own, if ounr appropriation of it were
mere grace an! faivor: and if there were no restraints
upon us, blult our own sovereign will and pleasure. But the
argument totally forgets that we are ourselves but public
agents....

The President is not our agent, but, like ourselves,
the agent of the People. They have trusted to his hands
the proper duties of' his office; and we are not to take
those duties out of his hands, from any opinion of' ounr
own tiha we should execuite them better ourselves."'
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From)i t inme to t ime ov'er the next 1 5) years cif~orts

wereC maide InI Con1gress to Use conlditiona1il aplpropriatiOnls

to (0onitrol the President's natijonal security p~ow~ers, and
SticlI efforts were tv picalix (Iefeaitedl by voice vote fol)lowN-
Inig statemenclts by more senior legislators recognizing the
co)nstituntioinal defects of* the approach." Cotisider, f'or
exam ple, this 1928 exchange between newly elected
Senator j 0)h it BlIitine of' Wisconsin and Senate Foreign
Relat iois C ommlfittee Chaiirman William Borah:

MIR. BO RAI iMNir. Presidenlt. thle Constitution of' thle
Uit iedl States hias dlelegatedl certain powers to the Presi-

(lent: it has (lelegated certain powers to Congress and cer-
tlain po wers to the j tIdI iciar_. Congress canl not exercise
judicoial p~owers or take them awaN from the courts. Con-
gress (all not exercise exettitive powver specif ically granted
or take it away from the Presidlent. The Presjident's
powers are dlefinedl Iw the Constitution. Whatever power
belongs to the Pt eslidenlt bV Virtue ofconlstitutionail p)1-0%I
Sioii5. C ongress can not take away From him. InI other
w~ordls, Congress cuim not take away from the President thle
poNe to commai~nd the ArmyN andi the Navy of the United
States... Those are powers delegated to thie President bN
tlie (Conistitutioii of tile IUnited States, and the Congress is
bouind I)\ thle lermils of, the Constitution.

MIR. Bt.AiNE. Another qutestion. All that thle Senator
lias Said II int general way IS sountd CO~nStitiitiOnl law. htiWbt
bef ore there can be any action onl the part of'anly Govern-
Mnent unitl re(C~iring the exp~endIitur-e of' kinids t hat are inl
lie Putblic Treasuriyv or that may b~e p~laced inl the Public
1 reasu rv.' Congress must first act and make an appropriai-
lion f,(r] every essential purpose. That mioiwe' so appr)op)ri-
at ed call be tisel f'oi no other p)urpose t han t hat
dlesigiiatedl by Congress, and~ there is no( p~ower that can
coerce C oingress into making anl appropriation. There-
lore. Conigiess's pove over miatters respecting the mnak-
ing of war unlawfutlly. beyond the power of the President.
)titsidhe of' thle Constitution or within thie Co~nst ituitioni. or

(Oidui~l nt ig hiostiithies inl thle natutre of' tilie war duiiring
peacie tiliii, cain he liniited anid regulated uinder the power
of Conres to applrop~riate Iiioiiev.

MIR. B( RAILI Of" course. I (10 iiot disagree with the
p)10posit ionl t hat If' Conigress (foes not create ali ai'niv * or
(loes not proid~~e for anl aiiiiv, or Create a navy, thet Presi-
(letii call n ot exercise hIls control or comimnand over anl
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itllV 01NO fllaxX MlIR~ (f oes 11o1 exist. But owie all ill 111\IN

crea1ted. on1ce a Ila\ \ is in existence. thle right to nmiiiaiid
belongs to thle P~resident, andl tile ( ingress can in i take
thle pxwei awayý frontn ii

.1odein Schulaity ()Piniun1

UItin CIII tC i rec:entlthr aIppearedC( to lbe It w i(c-
spread1 consenIstts amioig constituitional scholars that (.On-
gress COUld 110t uise conditional ap~propriat ions to ietrvilate
thle PreCsidentCs CO)t1LuCt o1' fbrei-('gn and nlational sectiLItv

affairs. Ini the interest of' 1revitv, I shall mention bLit two

examples.
Professor Quitncy Wright was onle of' the preetnilliellt

American scholars in the field tor nlearly four11 (lc~adeS. Ill

addition to serving as P~resident of' the American Political

Science Association andl the I nternatiotnal P~olitical Scienice
Association, Professor Wright servedl as President of' thle

American Society of' Initernational Law. Ini his 1922 land-

mark studyI, The Control (I Anmerican Foreign Rdalatirsli. e
explained

Ini foreigtn relations, however, the President exercises dis-
cretion, both Iitas to the m'eanis and to the ends of v )lic\. lHe
exercises at discretion. ve! N little limitedl by. (lirectorn la\\s.
Iin the me; hodI of' carrying out foreign policy. lie has
mlovedl the navy\, and tile marines at will all over thle
world...Though Congress hats legislated onl broad linies
f'or the condulct of these services It has dlescend~ed to much(1
less (letail than ]in the case of* services operative Iin the
territory of the Uinited States. In foreign alfi'rs thle Presi-
(lent, also, hats at constItutional discretioti as the represent-
ative organ and ats con)ran lder-i nl-ch ief, wh ich can not he
taken away byv Congress andl becauise of' the ext rater-
ritorial chatracter of' most of' his act io n . his slilorol mat es
atre not generally subfrct to judicial cointrol.

But more than this hie has initiated forei-Cgn p~olicies.
even those leading to treaties and those leading to wr
and~ has generally actively pushed these policies whenl the
Cooperat ion of' other orgatls of' government i's necessary,
For their c arrying out. Though Congress may b\~ Ieso-
hlit ion suiggest policies, its resolut ions atre not mnajda-
tory andl the President has onl occasion Ignored them.
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LIltitnatch, howe-ýer- his p iwet. is innitted liv the pos sibIfltt
of'd\e a vclo upll Illatuired 1)i li('(,5. bN il te Selate in thle case
of treaties, bN CongressC5 in I lle (ilSe (A I

A\ lioloi recent stwd (I Co~(1)1lumia La~tw Ptr f~c55()
Louis111cr eikiti, Ioreivit :A//airý mid fli, (nv.Idn~imib, provides
this analyss:

(Con gress has attempted to influence the tofl(iLin
(it the Piesidetit .and of other governmecnts. by
imposing 'Yonditiotis. eslpecial\h~ onsedn anid
a ppropi at ions....

Hih const it utional lawyer \\oull (list lingu isl hetw CCI
dliffereint appropriations and ctweeil dlifferent c)ndli-
t~ions. If- C ongress Canni( t propei]l' %\ithhoIn 1( aIpprotoria-
tins fOr the Mrsident authiities. it onight not he able to)
nimpose co1nd1it ions oil Silt hi appr~opriat ions. Lv cii whlei

(An)igless is free not to appropriat e. it milght tmH be able to
r-egulate Predideiitial action b\ condtionst 101 il thle alipro-
priationl of funds to ctrr\ it out, if- it could( hot reCgulate
the antion direcly. So. should ( otigress pioxide that
appropriactedl filii-s shall not lie uis"! to pay the salaries of
State D~epartmtlent offlicials %WIll priotWut a iarticullar pol-
icy or FreatV., tile President would tio doubt feel fliee to
(is rega rd tile hlnlitatioti. as he has -ridlci5 ptlrpolrtiig to
instruct (delegationls to internaitionial (onel-Crli(es. I

(Co)I( hso/fll

"Ihle architects of the (A:nst itulrt Htunderil~st( 10( that
legislative b~odies lac k the uniiityv of' (eiCgnt speed. and
sCcreCV essentiatlil f'or thle effective contid ct of* f'oreign
MAfNi-, anld t hey immt ot tihly gave the President tie

hulk of' the responsibility Ior these activities. As Professor
QulitiCy Wright observed. 1[W Ihen thle coinst ituttional conl-
ventutot gave Iexecuttive power' to the president, the f'or-
eigt trelat ions power was tilie essentialI element ini the
grant.Ili 1(1) protect against Execuitive amltse, checks hin
[lie Fotrt of' at Setnate veto) over p~ro~posedl treaties atid a
legislatie vet) over (lecla ~ntios Of war were incorpo-
ratedl inl thie design. As excep~tijons to thle general grant of'

xEcutk poIwer to the President. these legislative powers
were to be~ construted nalrtowly.'' It' the Feuding betweeln



C:ongress and~ tile Priesidlent over tile cod i 11( 14of natijonal
secLi ritv polic ,k has serc i'x( o othler tisetti pu[Irpose5. it has
at least affirmled tile great wisdIoml of tile Founding
Fathers in their realizat ion that legislative. bodies lack the
necessary att ribultes for- successful I f reign Initer'cours'e.

[here is a1 gYrOWlig realizationi III i hii' 'otIr1Ir\ that
Congress is brIeakinug the law 1) some of' its enact ments
attempting to cointrol thle Pre-sideit's (oniduct Ill thle realm
of' foreign andl military affatirs. The post-VX' let nm explo-
sion of' legisl at ive restrictions ill this cr1i t ical Fiel 1(s~
tin 1precedlettedl anid is (oiitra rv b~othI to thle Initentitions of'
the Founding Fat hers and to) nearl\ two centuries of Conl-
StHititiOn1A practice. Evein whein thle Su preme COIout M hs
struck down ats nconISt it Ltit 0i1AI Ini i(LaiMCeilt l lIt( VISIMtIS

of' many' of' these laws-as it did by I mplicat ion inI the
1983 case of' FIN v. (J/(dhal,-C oilgress (olitiliiUes to
leave the statutes )it (the books inI flagranit dlisrespect of'
the oiath taken by each of' its members to su pport the

W~ith tile recogn it ion t hat Coingress IildV lit() direct ly
exercise national secuiritv powers vested bv thle (ionstitui-
tion in the P~resident, t a seairchI has begun ii01 fI'ndirect
meanis of' accom plishIin ig thIiis samiie end. TI'he Favored
contemporary ap)proach is by conidit ionial appropriationls.
To the extent t hat Congress seeks t hrotugh the use of'
conditionial appi'opriat'tiMIS to exercise iii(lire(:tlv powers
vestedI by the Constitution in the Presidlent. or to deny the
President hiis coiist it ut ionial d(i scrie tion '.W 1%su cli
powers, its coniduct is a threat to ouirI conistit utional system
of' separation of' powers.

Conrgiessionatl fears that the Presidlent's Ind~ep~endent
national sectir-itv powers are stiilje(t to abuse ar'e perhaps
Understandable, Althou~gh In my view (charges of' Flxecti-
tive abuse In rec'ent decades are generallv' overstated.'
Bitt the Conistitution includecs priotect ions against abuLses
of' Executive p~ow~er. The President miay not, for- example.
initiate an offensive "wai'" wit hout f'ori'al appr'oval of'
both HOIoSes Of (;OngreCSS. If' lie violates this pi'ohibi1)tiOn.,
he is subject to im )ea('hnent. Ti'he Conistituit;ion makes
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nt( prtOisionl f'or dalticipatolrV breach of its Iluiidanlental
provisions by the Congress on the grounds that the Presi-
dent's constitutional powers might ultimately be abused.

Consider, for a tn omenit, tihe frighten n g conl-
sequences of upholding the alleged power of (Congress to
use conditional appropriations to seize control over the
President's Commander in Chief or other Executive con-
stitutional powers. Are there any limits too such a power?
f (Congress were permitted to tie any conditions it wished

to impose on the Executive to approval of the President's
salary or the basic appropriations for key (;overnment
departments, would there remain any separation between
the two political branches? Might not appropriations for
the Department of I)efense be conditioned upon the
President's agreement to polish the shoes of the Speaker
of the House upon demand or to nominate a designated
friend of the Speaker to serve as Secretary of Defense?

Fortunately, this claimed new authority in the
"power of the purse" is unlikely to withstand judicial
scrutiny. The courts must recognize that if the Congress
is permitted to seize control over the in(lepcndlent consti-
tutional powers of the executive branch, the independ-
ence of the judicial branch will soon disappear as well.
After all, the judiciary needs appropriated funds to pay
salaries and rent, to hire marshals and publish opinions,
and for numerous other purposes. If it recognizes in
Congress a plenary power to use conditional appropria-
tions to determine where troops shall be stationed or
what terms shall be sought in negotiations, where lies its
defense when Congress decides to destroy the power of
judicial review by conditioning judicial appropriations
upon certain statutes not being held unconstitutional? Put
simply-tunder a constitutional regime of three separate.
coequal, and independent hranches-the courts must
realize that they can not permit an assault oti the indc-
pendent powers of the Executive without leaving their
own constitutional authority in jeopardy. lhus. tle dian-
gerous and historically discredited theory that Coongress
may control the President's independent national security
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powers hv the use of conditional approprialiions iS highxl
unlikely to pass muster in the courts.

, Andrev\ A. lipsconib & Albert E. Bergh, eds., T,' i¶,,,,
Thuts /f.e/er/im (Washington. DC: TIhlnlids i etiersot M'nimiai .\ss,-

(iation, 1904) vol. 1, pp. 305-6.
2. F'or a discussion of this operation. see A.trahaun I). softaer.

Wm, Fowgr.,otn Afafin., and ConA.titutioal Powei: The Olii•im' (Camitridge.
Mass.: Ballinger Publishing Co.. 1976). vol. I. pp. 21 8-21 I P1976.

3. Ibid.. pp. 221, 441 n. 257.
-4. LS, Constitution, art. VI.
5. Locke technically termed the power to defend the cmrmlotn-

we\alth froni foreign injury the l'Federative Pow\er' atld noted thilt it
wýas Io1 trulIV "'exectitive since it did not involve "executti of t lie
li ws." But lie argued that it required for its sLuCCess the sae tu hart ;-
teristics of unity of design, speed, and secrec, possessed b% the Exe i,-
tive, and said the two powers "are alwa\s almost trnited." John Locke.
SecomI Treai.se oj Government (Indianapolis: Hackett Ptublishing (Co.,
Inc. 1980), p. 77, section 147. 1In (iscurssing separation of povers iln
Iedeoli,st. No. 47. James Madison referred to "tthe celebrated .limtonis-
quiet, as "the oracle who is alwavs cOnsultect and cited on this sub-
ject....'" jaco E. Cooke (ed.), The Federli.stl (Middletwit. (Conl.:
Wesleyan University Press, 1961) p. 324. Professor Quint\ \\+right
notes: '"Ihis need of concentration of power for tie successtul ci ni-
(filCt of foreign affairs was dwelt urpon in the works of John l.cuke.
MlontesqIrieur, arid Blackstone. the political Bibles of the ontmitiutionuI
fathers." Quincy Wright, The Control ol A.erimt FI•g,. Rc, l'l tfi,,,, Ne%
York: MacMillan Co., 1922), p. 363. See also Louis Henkin. F",,,',l
A[fairs eindl the Contitution (Mineola, New York: Founidatioin Press, Inc..
1972), p. 43, who writes: "The executive power ... výas not defined
because it was well understood by the Frameirs raised on Lo.4 ke.
Nlontesquieu and Blackstone."

6. US, Constitution, art. 11, sec. 1.
7. The Wtitingt of Th'oma",sJefleron. \ol. 3. pp. 16. 17.
8. Reprinted in WilliamNI M. Goldsmith (ed.), Th/e (n/u-th oq I'r\i-

den/ial Power: A Documented History (New York: Chelsea Ioitse, 1971).
vol. I, p. 398 (1974). Although. writing as Helvidi (1p. .105), Mladisont
(hallenged Hamilton's thesis that the po wer tm declae neuirtralit% \was
inherently "executive," lie earlier recognized the general prim iphle that
"the executive power" was vestedl in the President by article i1. se( tiot
1, of the Constitution. and that "'exceptions" to this power vested in
Cotngress shoutld he CtonstlUed "strictly.- D)ebah,,' and/ Mo(rd'i ig% n the
(tmLgesv of the United States, vol. 1. pp. 496-97 (I 789)

9. U S Statutes (t Lairge, vol. 1, pp. 28-29 (1789).
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T HE leNNSTIT UT 10N,
CONGRESSIONAL

GOVERNMENT, AND THE
IMPERIAL REPUBLIC

By ROBERT S. WoOO)
Naval War College

One, of th e ,nal a(IZ a ,tlage' of the three separate' brapichr.s of
go'('rnmeutt I.S that it ts difficult to corrutpt all three ait the same
ti .me.

-Sam Ervin

WEt St [ ()tRSHINS AS A NAtFION OF D)IVERSITY AND 1PRA(-
nhttism, butt our dliversity adn( pragmatism have always
revolved aroun-11d ii conltinuing COnlStiti-ttiOna diSCuISSIOll.

an asserttioni and rea ýserti on of' what MIad ison cal led1
'plain andi general truths.-'

At the originls Of' o1.1r coLti-Nt, thle founderIs f'elt
constrained to establish a repub~lic responsive to the real-
ities of'a relanivei' constant human nature and of' shiftling
ecclonomic. 1)olit ical, andI social conditions. They f'elt that
on IN, anl ii(e rst a iding of' thc (lime nsions and linter-
re tat otish ips of* h u miat nature and hutman conditionls
(Ott 1( l)t( )Vile a soli i(1dfil dtionl f'or at free andI stable
government.

Po)lit ical aut horityv inl this view, arises not fr-om thle
struggle anoiog interests andl (lasses but fr-om op)inlion. As
Madison argtedI, Opinion is "thle source of both thle power

andtailt of' governmment ats well as thle secutrity for-
il)d iVOid ultightS.'' NMan's im pIerlect reais n, se i*-love. Midf
dlisp~arate talents combinled With varied conditions of' life

ue-dLC al diV'etSit Y of opinion. Sutch a natural diversti v

97
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CMIi 0iilv be e'liminaited(Iif* free institutionls weeslip-
pressed~l. Hcnccc, Madlison's Insistenice that -op)llioiIs are
no t the (proper) ob'e ts of' legislation."' Yet, dlespite the
naturial Ii versi ix. the f'ounders b)elieved thIiat t'ree antd
stab~le Inst itutitions reqUilredl at consen SuS Which WOU Id
un1dergird lthe (ionstitut-h 1n.

Tihe gre at repu-blican experiment nu1ist be, thuIS,
1( )lit1dedl and suistainled n~ot by appeals to par-ticular in~ter-
ests orI threats of FOrce, bUt by a national town meeting. a
communityt seminar that would provide first princip~les or
''fixedl opinlions- strong enIough to transcend and contain
p~art icular interests and (lasses. InI the view of' the
founders, this seminar would f'ocus onl the interrelation-
ship b~etween the f'Orms of' government andl the scope of'
go'eriimenclt.

For at nat ion that prides itself' onl its pi-agiai sm and
anti-in~tellectu~alismI, ou-r politics have been remarkably
ph ilosophicail ]ii character-. Claims of class, interest, and
partyv have niever provided a ti rm title to political
au~thIority. Only it su~ch c:laims are transmnuted into consti-
utLion0al coinage-ale attached to the "~great seminar-' InI

polit ical philosophy Initiated by the f'ounders-can they
acqtuire legitimacy lin the land.

The Sn prenie Court has always beeti central to this
p~roc:ess, b~ut at times of' great political, economic, and
social transition, the poli/wcal /ea(IerShip begins to deal InI
this coinage. Ab~rahami Lincolin, Theodore Roosev'elt,
Woodrow Wilson, Fran kliin 1). Roosevelt-all took uip the
central theme tin political philosophy and constitutional
doctrine. T he subjiect matter is again the f'orms an(I scope
of' government, and the ob~ject of' the (discussion is putblic
opi n ioi-t hat finlal ar-biter- of' political authority. Thie
gratmmar of' the dliscussion 'is budgets, military tiioderniz-
ation , antd t()rcign policy, but thle theme concerns the
nlatLY u cof governmenl~t ill Amler'ica.

Vie Fo~untding Fm-m 111

Born of' t he Enligh ten men t, the niew% Amcricanl
Reptublic was infltuiencedl by the natural rights t radit ioi .
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In Thonias letf~erson's eloquent wordls, goverminents are
Institutedl 11o to coniter but to SeClIle- I-ightS that b~elonig to
men simpl)y by viritie of' their luimaiitv.- These rights
include the security of'one's life an(1 property and rather
extensive parameters within which Individuals anol
groups mnay pursue thenr private visions of- happiness. It
was assumed that religious feeling, Moral eolticatioii. thle
juxtaposition of* interests, and the constraining inf luence
of" local sentiment andl instit utions Woul 11shalpe at CIVIC
conlsciousness robust enough to allow the vidlest exercise
of individual liberty while mainutainini g public inst it ut ionls
sufficiently stable and competent to secure union, justice.
defense from attack and the general welfare.

The scope of' govern meint was neither t(o (letine nor-
to impose at model f'Or at morally complete or -saved- indi-
vidual but, more miodestly, to p~rovide at Iree. orderly
environment within which IdiV~idiltialS Might realiie their
interests andl pursuef their p~rincip~les. The11 f"ounders
designed forms of' government to create andl maintain
suich at free environmient-a 11( to contlain the natural
excesses that might arise Fromt such at mileie.

The patterni is established: at democratic pol1ity vInI
which the dangers that an overbearing majority might
pose to the rights of' others are mitigated by the trag-
menting but intermixing of powvers across the inlstitutionls
of government. It wais the embodiment of' these ideas In
the Constitution that conIstit Utes the American version of'
limited government. Thie critical qluestion for an\ Inq~uiry
into national secuirity policy is whether orI not this consti-
tutional f'ormultta was to be applied to the cond(lut of' for)I-
eign affairs as it was to dfomlestic- policy- ma kinig. The
answer at the founding was clearlyN vcs.- but the historical
evoluition of' the Republic has in lpract ice madle it anl open
question.

LEw'cutn e lri'rogatli 'e

Article I, section 8. of' t he C onst it ut ioni explicit lv
granits to (C01ngress the power to -prm~ide br the
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common Defense; .. "regulate Commerce with foreign
Nations;" 'define and punish Piracies and Felonies corn-
mitted on the high seas and Offenses against the Law of
Nations:'' "declare War, grant letters of marque and
reprisal, and make rules concerning captures on land and
water;" "raise and support Armies;" "provide and main-
tain a Navv;.." "make Rules for (;overnment and Regula-
tion of the land and naval forces;- "provide for calling
forth the Militia to execute the Laws of the Union, sup-
press Insurrection and repel Invasions;. "provide for
organizing, arming, and disciplining the Militia, and for
governing such Part of them as may be employed in the
service of the United States;" and to "make all laws which
shall be necessary for carrying into Execution the fore-
going Powers, and all other Powers vested bv this Consti-
tution ini the (;overnment of the United States, or in any
Department or Officer thereof."

If article I, section 8, grants specific authority, article
II, section 2, states Presidential authority in terms not of
fu lnctionI but of office: "The President shall be com-
mander in chief of the army and navy of the United
States, and of the militia of the several states, when called
into the actual service of the United States." Partisans of
Presidential power assert that authority in external affairs,
particutlrly war powers, not specifically delegated
elsewhere, inhere in the Executive Office of the Presi-
dent. ()n the other hand, ad vocates of congressional
authority argue that the specific grants of authority in
article 1, especially the power "to declare w\a,'" provide
(Congress with an amplitude of power, including the right
to authorize war. I ndeed, in 1793 none other than fames
Madison defined external power, and most specifically
war-making, as being not executive but legislative in
character: "The power to declare war .. including the
power of judging the causes of' war, is fully and
exclusively vested in the Legislature, that the executive
has nro right in any case, to decide the question whether
there is, or is not cause for declaring war.-2
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In the record of the debates of the Constitutional
Convention, it becomes clear that the framers did not
treat the exercise of external power as something apart
from the constitutional formula. There was an attempt to
organize a unified foreign policy represented bv the
executive branch, but in coordination with Congress. As in
other areas, both the separation of powers and checks
and balances were to govern the condluct of foreign
affairs.

Much of the debate concerning the relative authority
of the President and Congress centered on the power to
declare war. The original draft empowered Congress "to
make war," but it was felt that this wording was too
restrictive on the Executive in case of sudden attacks.
Moreover, it was generally accepted that the normal con-
duct of war once initiated was an Executive function.:'
Nonetheless, there appeared to be agreement that the
determination of war was normally a legislative function.
Hence, Raoul Berger concluded that the Constitution
"conferred virtually all of war making powers upon
Congress, leaving the President only the power 'to repel
sudden attack' on the United States."' It would seem that
Madison's assessment of the respective powers of
President and Congress was accurate.

John Locke, another great contributor to the notion
of limited government and one who exerted important
influence on the thinking of the founders, did not place
foreign policy power under the same limitations as other
exercises of government authority. Locke, unlike the
founders, defined institutional limitations almost
exclusively in terms of restrictions upon Executive
power--but, at the same time, he did not extend these
restrictions to the Executive's exercise of power in external
affairs. Indeed, he referred to this latter assertion of
executive authority by a special term, "federative'
power.,"

In the United Kingdom, this power was designated
as "the King's prerogative" under which Blackstone's
Commentaries listed "The entire range of powers relating
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to wa r an pea jceC to ci plomacv and thle ina kin g of'

treat ies, and1( to mi iiitary comimand""' ArthlItir B est()r
dlescrilbes Blackstone's p)osit(ion:

At the outset. Blackstonie recognizes two (lifte rent sources
f'or the authoritv of the chief' exeCutive III thle do1Mainl of'
foreignt relations. Vis-ýt-vis other nations, the King "'is the
dlelegate or- representative of' his people.- Therefore, the
handling of all aspects of' tilie "nat ion's intercourse with
for1eign nations 1.is an executive prerogative. [he King is
Also "the generalissimo, or the first inl military coimanaid,
wit hin the Kingdom,"' and this fact places inl executive
hands thle control of' at variety of' matters relating to mili-
tarvN sectirity.. One of' the variet of, matters relating to
military security is the -'prerogatives to make treaties.
leagues. and alliances wvithi foreign states and prinies..
[he n ext is "*the sole prerogative of' making War and
peace.,

Those partisans of' Exectitive power in foreigin affairs
iII the cointinuling debate over Presidential prerogatives
tendI to emnphasize both the general perspective of' Locke
and Blackstone and the near absolute character of' the
separation of- powers doctrine1, at least inI the area of'
external loli(Y.

Even Alexander Hamilton, who argtued inl the
Federa/id papers, No. 69, that the President's powers
Unid~er the Coist it ution were f'at in ferior to those of' thle
King of* England, later asserted that authority over
f'Oreign relations was pet, se anl Executive function and that
Congress wats limited only to suich authority ats wais
specifically enuLmerated inI thle C:onstitultion1. 8

U nder this line of' reasoning, f'oreign p~olicy Is
"Executive- In nature and the pr-esumIptionl of' authority
shotuld always be onl the side of' the President. As Justice
Suitherland argued inl (ni/l Sftates~ v. (7 u lks-Wrightl Export
Cm-portafion (I 936): "Int this vast external realm, with its
important, complicated, delicate andl manifold prob~lems,
the President alone has the power to slpeak or to listenl it
at rep~resentative of' the nation."9 ' Andl Senator J.William
Fu Ibrigh t support ed in 196 1 at neat total P~residential
authority inl the use of' f'orce: "We have hobbled the



V\NI ME IMPE\I'RIALi RtL'1 tiii( 103

President by too niiggardly at grant ot' powe( . AsC Corn-
mander iii C hief of the armed1 lohis. the PResidlent has
fulll responsibility, which can not be shiaredlfor- Ililitarx
(Ididolis ini a xvorld ini ulhich the (litference bet weeni
safety andl cataclysm call he a mat ev of hourvs or even
minutes.")

It' thle President possesses extensive prverogatives in
the area of niational se~curity, then so too, it is assertedI. (10
inaiiv dlepartmnents and( subordinates acting uindIer Iiis
geneval (liectioli. Ani invocation of' nat ioinal SeCn iitV is
thus at political qulestion, Most StillieCt to Judi(icial inii I-

Ipvetation or congressional resolution Und1(er constitutional
normsfl.

Tivis range of pvivilegedl Presidential lpomei is also
listifiedl 0il the general grou nds of the sepmaraion of

powers (loct riiie-that is, Prvesidentijal (liscret ion in the
area of his Executive fuinctions is complete, sub~ject onlyl
to the gvossest of legislative dliscipliine, i.e.. cutting oIf'
appropriaitions or impeachment. In effect. carry ing Out
anl Executive fiunction, a s long dN it iS not cvi in i na I is
privileged.

Many' have arigued that the dIemainds 0 t ext ernial
act ion and the shape of lhisorical eve ils 1m ve--anid
shou Id--favor sulch1 Presidoen thia auth orit v Ei gene
Rostow- criticizes those scholars who seek to (lelimit f'or-
eign policy authority o11 thle basis of* the C:onst itutiornal
Convention. 1-e argues that they, too readlily

(ili~iliSS thle fact that thle mlenl who mladIe tle (' )Ist it Ill ionl
had q uite aiioh lidrvew of its illiperati yes when Aem
becamne Presidents, Senators, Congressmnen. ando Secre-
lanies of State. trhe words anid conduct of b~e F oui1(liig
Fat hers iii office hardlyv su Ipport the sininpl i ied anid
unworldly miooels we are asked to iI~ept as enihodienirts
Of thle onlyV 'line Faith.'1

FoweiAt4 i Pol/wy (Did th i, 'vohluion of
Prrsiwi~dand (7otgreos~imial I'owf'?

T[he founders severely qualified any notioin of" Presi-
(dential prerogative and rejected what would effectively
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be an executitve reserved sector it ftoreign policy and
national security. There were three basic reasons
Underlying this decision:

(1) Such unfettered authoritv in the area of toreign
policy and national security could be extended into the
domestic sphere;

(2) There was no threat to American security so mas-
sive or so immedliate as to require such a surrender of
power to the executive; and

(3) The founders asserted the primacy of domestic
concerns which, in practice, implied the primacy of Con-
gress il all political arrangements.

The aim of our Constitution, therefore, was to
provide to the individual, whether alone or .joined with
others, the widest possible sphere within which personal
liberties and private intereqts and values might be pur-
sued. Our institutions were arranged and endowed with
power to resist encroachments on the Republic and its lib-
erties both from external f'oe and intel nal ambitions.
Those conditions which favored this constitutional bal-
ance included the u nitv of' the States composing the
Republic, an integrated and self-sufficient ecoinomy, the
absences of a great power threat on our borders, and the
protection afforded by the oceans. The joining of wise
institutions and favorable geographics and material con-
ditions provided an unprecedented opportunity to con-
struct a government "of the people, by the people, and
for the people."

Moreover, there was widespread concern among the
founders that f'ederal power be limited in its ability to
engage the United States in foreign quarrels or to pursue
amnbitions that would alter the central character of Ameri-
can society. If it is inexact to portray US foreign policy in
our earlier years as isolationist, it is correct to see that
policyi as governed by at least norms of nonalignment and
by limitations on what we might characterize as power
projection.
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Both tile demand, of expanding to 011r Continental
dimensions and the desire to retain the spirit of' free and
limited government in our western territories forbade
extensive "foreign` (i.e., transoceanic) adventures. These
views undergird the suspicions of the Jeffersonians and
the Jacksonians about a National Bank, the credit potenl-
tial of' which could finance ftoreign engag,_ments and
develop a vast naval capability that could support these
engagements. However, the growth of our nation
eventually forced the world upon us.

The evolution of powers within and between our
political institutions, the growth and diversification of our
populations, the complexity of our economy, the growing
egalitarian spirit, and the pressures of, the external world
also contributed to the strengthening of our fede-al insti-
tutions as we became more internationally oriented. As
the European capitals became the animating force of
their nations, so the central power in Washington. )C.,
became the engine of our Nation. Social and economic, as
well as political, agendas were determined and fixed in
the District of Columbia in ways that the Founders proba-
bly feared-and every crisis at last came to center, if not
initiate, in our nation's capital.

This migration of power has favored the Executive--
for the articulation of policy, the administration of pro-
grains, the celebration of the nation, and the defense (&
the Republic, are prone to Executive dominance. The
1921 Budget and Accounting Act, the creation of the
Executive Office of the President in 1939, the 1946 Full
Employment Acts, the 1947 National Security Act-all
are signposts on the road to Presidential power.

The founding intent of the Republic, the bias of the
Constitution, and the counterbalancing of men and insti-
tutions, as the founders themselves understood, have
sometimes braked this thrust toward Executive domi-
nance and the Imperial Republic. The results, however.
have not always been productive of coherent policy.

Congress is ever sensitive to its authority unLder the
Constitution and its powers in relation to the President.
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"l his is as rue in foreign as in domestic policy. At the
same time. inemnbers of (Congress are always aware of the
social profile, values, and interests of their constituents. It
is thus important that Congress be internally organized so
as to unify these constituency interests into a coherent

position aid to insulate to some degree the members
from their constituent pressures. Alas, changes in Con-
gress since at least the mid-seventies have tended in the
opposite dlirection to the point where that body is extra-
ordinarily representative in its component parts and
remarkably irresponsible in its collective role.

The proliferation of connmittees and subcommittees
and then- staffs, institutionalized special committees, and
informal groups, together with the erosion of leadership
influence and seniority, have made it difficult for a Presi-
(lent of whatever party or ideological predisposition to
forge binding agreements with the Congress-save assent
to (o() nothing or to continue automatic programs that
protect the position or interests of' one segment of the
electorate or another.

It all of this is coupled with the access points of lob-
bying groups, the intrusiveness of television and the use
for election and reelection of that same mediumn with
money provided by lobbyists and PAC(s, then the poten-
tial for gridlock is evident. Moreover, the increasing
demands and desire for Congress to play its equal role in
the Government have led to a tremendous growth in staff'
support. If information is power, then Congress has
improved its capabilities vis-aI-vis the White House. The
consequence for the polity, however, has been guerrilla,
and at times frontal, warfare between these two branches
of the (;overntient. If the answer to the question "who's
in charge" has always been difficult to discern, it is even
miore obscure today.

It is important to qualit' this "pointing with alarm."
In the organization of the Executive Office of the
President, the White House has improved its leadership
capabilities through various liaison offices for Congress,
the lobbyists, and the media, as well as with the
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traditional links with other levels of ('overiment aid the
President's party. At times, when the planets are properiN
aligned so that the President's own electoral po)sition, tile
skill of his staff, the state of the econoimv, tile mood of'
the nation, and a sense of crisis are all properly (oni fiu-
ured, the President can move his programs by m<oving
Congress.

Nevertheless, the propensity of (olngress to maintain
its position vis-i-vis the Executive is revealed bV Congress
in blocking Presidential initiatives and bv imposing legis-
lative restrictions. Such combativeness normallh occurs
after a major crisis in which the Executive has asserted
broad powers (i.e., depression, war, rebellion) or after at
particularly inept exercise of Executive po)wer. Congres-
sional dominance after thle Mexican War, the Civil War,
and World Wai I might be examples. A similar period of
executive-legislative antagonism and congressional asser-
tion began to develop after World War II hiut was miti-
gated by the exigences of the global power va(t:UUm11 at tile
end of World War II and the onset of the (old WVar. The
divisive and unsuccessful 'Vietnam wau and tile erosion of
the US economic position in the world finally led to a bit-
ter struggle between the two branches of the (overn-
ment-a conflict that was at least as much institutional ais
partisan.

This struggle occurred at a time when vast social and
ethnic changes were taking place--and in an environ-
ment where economic growth was slowing or inflation
was increasing or both. The political atmosphere became
combative. Moreover, many of the issues associated with
the Vietnam war, such as civil rights, favored renewed
attention to the domestic agenda. National events, along
with the apparent intractability of external issues, inipel-
led Congress toward greater intvolvemenlt in all policv
spheres.

Arguments that the distinction between external and
internal politics cannot he clearly drawn in tile conlteilpo-
rary world are beside the point. Whatever tile interde-
peendlence of issues among different polities, they will be
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perceived fi rom a national perspective and will have
impacts oin individuals and constituencies. The ancient
bias of the Founding Fathers toward c(1gressional power
again favors congressional government, however well
organized or able Congress is to play that role.

Co( stioutiotal Bal/atce and the Shape
of Foreigit Policy

The evidence for what the Executive woUld see as
the intrusion of the legislative branch into both the defi-
nition and conduct of foreign policy has been visible since
the late sixties: The Senate-adopted "National Commit-
ments Resolution" in June 1969, the 1971 amendment to
the Special Foreign Assistance Act withholding funds for
US operations in Cambodia, the congressional restriction
in August 1973 on future US force (leploynients in Indo-
China, the Clark Amendment restricting assistance to the
rebels in Angola, the restrictions imposed on L'S policy
vis-a-vis Greece, Turkey, Israel, and the Arab states.
strictures on US trade with the Soviets, the establishment
of Senate and House Select Committees on Intelligence,
the 1972 War Powers Resolution, and SO forth. All of
these legislative engagements came under the Nixon and
Ford administrations at the ')! L, LtijtVpi.,i war but
the trend contint ed--most dramatically under Carter
with the failure to ratify the SALT II accord and under
Reagan with the restrictions on sales of arms or aid to the
Saudis, the Jordanians, and the Contras.

Although it appeared in the early Reagan years that
Presidential preeminence in foreign policy was being
reestablished, the unease over the administration's pol-
icies in Lebanon, in Central America, and on SDI and
arms control was translated into active hostility bv the
Iran-contra affair. The evidence that the administration
had sought to circumvent congressional strictures and
had misled the various committees charged with foreign
policy and intelligence oversight, coupled with what
appeared to be the disarray in the administration itself,
triggered once again much of the animus associated with
the Vietnam era.
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( .()i grcss maiiifested1 iii a host of ways its lIhstilitv to
Reagan's policies all([I ts Intenlt o)it shapinig US foreign

adi( na~tiona~l secri-ty policy. The Senlate attached dii
amtenidmtent to) the dlefense sp)endinig bill for thle 1 988 fs-
Cal Ner eill n-lirfilg thle Presiden~t to abide Iw thle lim1its onI
nu iclea r weapons set lin the i i rdti lied 1 979 St rdtegiC
Armis imJtitat ions Ireatv and barred the President fromt
cond~uct ing space tests oil thle "Statl- Wars"' missile (let ense
system. Side-stepping at direct conf-rontation over the con-
stIttition~alitV OF thle apj)IiCationI of' the War Powers Resolui-
ti ol to the Persiani Gulf' operat ion, Senators Byrd and
Warner lilt rOdltICe( at resolution ats at kind of' moral equ~iv-
alent tpfroviding that 60 da~y. /rom the /fllAVage of the re.sotn-
tion, the Se nate would cousider what to (10 about the Persian
G;ull. By argtuitng that thle administration has nio tritional
strategy and no) cohlerent program fOr joint planning and
operatutios, thie C:ongr-ess souight. to Impose 1)oth strategy
atnd joinlt ness with i a vision which, If' anything. %%as less
coheretnt thanl that explressedl b\ thle adlminlistrat loll Inl
less attgLIst butit no less sym bolically charged areas, the
Con~igress also intervened lin areas of, tnilitarv decotnl-1
adil dliscipl)ine byalwinig eriemetmbers to wear
visble religiouis articles while in uiniform

Whatever the stibstantive (fifference lbetweeni Water-
gate adil the Iran-conit-a a flair and whatever the uilt imate
(definit iott of' b)oth iSSues ~il tetms of' criminal law, both
confr-ontatiotis were shaped by the Institutional struggle
over Presidential prerogatives Iin f'Oteign policy and thle
coItistittiiotIal balanice. Both afT airs ptovided the occasionl
for inqtuiry into thle authority oF the respective Ibrailches
aMiid thle co nst itL tI lona I pro\'isions govern in g their
relationls.

The conflict b~etw~eeni Presidlent andt~ Congress Iin the
area of external affairs has been lin the pub~lic perceptionl
ats (unedifyin g ats thle con f~lict. over a pproaches to the
national debt. But one thing should be clear: the counItryV
cannot lbe governied inl forei-Cgn policy withouit thle coiicut-_
tenc(e of' the President and Congress. U ndler cuirrent con-
(litiolls this Is going to tequiire sublstanltial changes
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lbit1(les-alttd o)ossihlyl iii the %cry ch~iarm tel (4 US
fow)eigniP l(

ini for cigi allajis sili~c W\Oild W~ar II its t hat c)I all ''1iiijc-
rial Rephbic," it s the Frenchi scholar. Ra~niuoid ArmB )i
(lid. HeI was referrinig to the dIecisive chiaracter ( )I Aic me-

canWCvr in shainjiig ;I global politc and thle supruneil

poweri of its (Ietisoh ini affectinig the geo)stiatcgic and
economic chiaract ci At is external alignmenit s. WAhet her
this (lesci ipt i(l )1was entirely- accu rate ()r reiiiai us acunrate

todlay, there is iio quest ion that thlt Utnitedl States has

p)layedl it great l)Ow(e rile far lhe"Mi~ what maid Ai\ thlei
touiioers ex pected or wished.

Ill other tertms, we miight characteliie thle I.S B )le as
that o~f at 'regula lilt vy state,"' thle classic p( Isit i( ()I a great
powecr seekinig to constrtici and iiaimiaili a central geo)-
strategic b~alanice while ad'aiicing its interests ilii a xo rld
divided amlong manyiX state's aiiIpltulmvileis
C.oalitioni buildinig. aidl anc trad iie pr )graiis. arms sales.
lperbd~ic ilitervelnit i i ()r puniitive strtikes. CC)i~l1Cterlhlaii-
tug regional aclversaitres-tliese p1 licies ( )I cmi )iaili ineili

andt( p~owxerianagement. wvhiile relatively new to) the
United States, arenIt wi Mont aritecedets.

It is tilie compllexity ()f suichi a polIicy wit hin anl itnter-

nat ional systemi chiaracterized I I a ta rcir%. rival amiiihti tions,

terrorist)], wars, atnd contending values that led cmi iniiiei-
tatots sit(i itas Locke and Blackstonie to assert tie( iiecessitv.
oA Executive prercogativy. However, tile flexibility aiid
apparent ly cont radict( ry linies of P~residenii al p( ilicv inl
such anl environmenti art. antithetical to the legislative
character that tends iowa id putblic dlisc(' ' rse antd legal
Fm-nitilatioiis. For this reasont the(- more extensive aiio
in tlt i-dlitieiisiotial thle Amnerican role in external a ffairvs,
lie niote likely that the President, whatever mloilit of view

lie adopted before assuming the E'xecuitive Office, will he
temupted to circtttnveti, it' not stubvert, co)ilgre(ssiotiatl
liteot iotis and~ restrict ions. G iventilte nature o~ iutr cv ln-

stituttiotial order and the alitilat ng spirit Wdutr Repuiblit.
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Prtes i (I c1t1 s IIH)1i~ at le ;III ,Ist () I IIit iiI I thIIese se I I t ei t eIItS. ( ) I
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dleceit vis-ai-vis (Congress by thle menmbers of' thle executive
branch w~ill in t o nly abo)rt Executit ve initiatives but will
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('hantige of' at titutde and leadership styvle is r'equtir'ed of' tilie
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autitoi'itv of' thle conigressioni al leadershii v a willintgniess to

approv'e n tiltyel bugets atmtd tc ref 'raii i from roller'-
c'oaster' fitnanciniig ()(' thle national (leletlise atid external
pro~gramis. ani a('(elpta te of thle role (Af at del iberat ive
body1 Y ~~imn l iiig general gutidantce rathler' than a" alter-
native exec" ittie bianic li-t Iiese are butt a Aew of' lhe
dir'ec't ion hillt whIic Con ~ igress mayi (lesi rablv no vc.
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Even more controversial, Congress must find mecha-
nisins to influence the Executive short of legislative enact-
ments. The struggle over policy can best be defined in
terms of wise or stupid, effective or ineffective, but US
interests are hardly advanced when the issues are stated
in the language of criminal law. It must be admitted,
however, that, if Congress often seems to drive the
President to bypass it, Presidential circumvention forces
the Cc;ngress toward more extensive, legislated restric-
tions. If this vicious cycle is not broken, both the honor
and effectiveness of US foreign policy will suffer.

Any advice on improving Presidential-f'ongressional
cooperation will never hit the mark if there is a funda-
mental divergence among our political leaders on the
meaning of American power and its role in the world.
The. consequence of such a division will be either
persistent attempts by one branch to pursue policies apart
from a consensus or the inability to ever pursue any
policy at all.
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THE EVOLUTION OF THE PRESIDENCY



_RESIDENTIAL POWERS
AND NATIONAL

SECURITY

By LARRY BERMAN
University of California, Davis

Ours is a governmewt of checks and balances, of shared power
and responsibility. The Constitition places the President and the
C(igres. in dynamic ten.sion. They both cooperate and compete in
the making o/ national policy. National securitn is no exception.

-The Tower Commission Report

THE ISSUES EMERGING FROM THE IRAN-CONTRA INQUIRY
involved the constitutional framers' views about humani
nature, governmental power, and republicanism. The constitu-
tional framers of 1787 represented a generation that had
suffered the consequences of concentrated power used
for tyrannical purposes. Individual liberty could not exist
if legislative and Executive powers were united in the
same person or governmental body. The new institu-
tional relationships were devised to diffuse tyranny in any
form-legislative, judicial, or executive. In Federalist. No.
47, .James Madison warned that "the accumulation of all
powers legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many and whether
hereditary, self-appointed, or elective, may justly be pro-
nounced the very definition of tyranny." The constitu-
tional framers sought a balance between grants of
governmental power and guarantees of individual liberty.
How could they create a government strong enough to
govern the new nation but sufficiently restrained not to
infringe on individual liberties? How could they devise
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mechanisms for legislative or executive initiative in policy
and administration while avoiding tyrannical excess?

By separating institutions and requiring key powers
to be shared, the constitutional framers decreased the
opportunity for power to be used oppressively. This sepa-
ration allowed the framers of the Constitution to create a
government that accomplished the reconciliation of
republicanism and liberty. This Madisonian solution
involved connecting and blending the branches, giving to
each a constitutional control over the others. The blue-
print divided federal and state responsibilities as well as
executive, legislative, and judicial fu nctions: fIuirther
divided the Legislature into Senate and House with sepa-
rate sources of selection; staggered terms in the Senate;
and devised an electoral college to choose the President.
After separating the branches of government and the
sources of selection, the constitutional framers added a
series of checks to balance against the potential tyranny
of any branch. In their final act of creativity, the constitu-
tional framers required that these separated branches be
dependent on one another in the process of formulating
majoritarian policies.

The Bicententnial Context

America's constitutional blueprint for a government
of balance now has become a distinctly Presidential gmver-
ment, sustained by popular expectations that strong Presi-
dential leadership should solve national problems. The
framers of the Constitution recognized that future expe-
rience would change the power relationships delineated
in and among the divisions; however, they intended that
power would check power, but the Supreme Court has
generally upheld Presidents when they exceeded strict
constitutional limits. And Congress, not necessarily the
Constitution, helped to make the President primes inter
pares.

The irony of the constitutional framers' blueprint
rests in the fact that the legislative branch ceded the Pres-
ident broad-based responsibilities and agreed to an
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i. nitutiomaliZed Presidency for administering added
obligations. Thus, the cumulative effect of Supreme
Court and congressional actions has been to create a
donnimjti Presidency.

From the constitutional framers' perspective the very
notion of Presidential leadership of the political system
was anathema to the preservation of liberty and balance
between the branches. The framers of the Constitution
would be puzzled by the scope and complexity of prob-
lems that only the President, in his capacity as "The Gov-
ernment," is expected to solve.

Events surrounding the Iran-contra affair lead us to
ask whether our institutional designs inherently foster
confrontation. Is our constitutional blueprint adequate
for governing? Can we identify institutional modifications
to improve government performance?

The framers of the Constitution sought and encour-
aged dissent between the separated branches. Yet, they
could not anticipate that a divided government would be
characterized by a legislative branch controlled by one
party and the executive by another. The 1984 Presiden-
tial election epitomized the lack of linkage between the
act of voting for President and the formation of a govern-
ment to carry out that President's program. President
Reagan amassed 525 of the 538 electoral votes, but the
House remained Democratic, 253-182. Just what type of
mandate could Ronald Reagan claim from "the people?"
Had the American people intended for Congress to
check the foreign policy program of a personally popular
President?

Diffusion in policy-making responsibility under sepa-
rated institutions has led to confuision in voters' minds on
whom to hold accountable for governmental deadlock-
since neither Congress nor the President constitute "The
Government," just part of it.' Separated institutions and
divided government also confront the exaggerated expec-
tations American citizens hold for their President. (;one
are the days when Calvin Coolidge could identify his
greatest accomplish ment as "minding my own business."
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The health of the nation is now seen as best protected in
the hands of a strong President, not Congress. A great
irony of this country's constitutional heritage has been
that successful Presidents crossed constitutional bound-
aries to expand the power and reach of their office at the
expense of Congress and the Supreme Court.

Iran-contra events demonstrated that the environ-
ment in which the President operates provides few stable
relationships for achieving political success. Witnesses tes-
tifying before the congressional committee investigating
the Iran-contra activities cited congressional resurgence as
diluting Executive responsibility in foreign affairs-
thereby justifying the privatization of' foreign policy. Thev
alleged that Cooper-Church (1971), the War Powers Res-
olution (1973), the Jackson-Vanik amendment (1974), the
Clark amendment (1976), the Intelligence Oversight Act
(1980) and the Boland amendment(s) constituted
congressional usurpation of Executive power.-

The continuing tension between superpowers has
created a permanent Cold War climate; American inter-
ests are generally viewed as best represented by the Presi-
dent. Yet, the gap widens between the President's
responsibility and his constitutional capability, between
promise and performance. Presidents are driven by an
electoral calendar to "get their way." Professor Hugh
Heclo has identified this as an "illusion" of Presidential
government.3 Only the President can assume respon-
sibility for making government work, yet, for all of his
political responsibility, the President is still in a vulnerable
constitutional position.

lran-Conitra A rgu ments

The Iran-contra hearings raised aniiliar questions
on how democracies in "a dangerous world" are to carry
out foreign policy. We do not want a king, nor do we
want 535 Bismarcks. The hearings revealed that the tra-
ditional modes of checks and balances were circumvented
by anonymous members of the "enterprise." Cabinet
officers who had been confirmed under checks and bal-
ances were not trusted by members of the enterprise.
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Instead, a private network of skilled operators set out to
redirect American foreign policy on a course which con-
tradicted the laws of the United States. Lieutenant Colo-
nel North told the congressional committee, "I think it is
very important for the American people to understand
that this is a dangerous world, we live at risk and this Nation
is at risk in a dangerous world..." Richard Secord told the
committee, "I mean, this is a dangerous world we live in
today." Admiral Poindexter insisted, "we live in a verY
imperfect world.... The stakes are simply too high for us
not to take actions."

However imperfect and dangerous the world, is it
really any more dangerous or unstable than the hostile
environment that confronted our 55 constitutional
framers in 1787? In Federalist, No. 75, the strongest advo-
cate of executive energy, Alexander Hamilton, wrote,
"the history of human conduct does not warrant that
exalted opinion of human virtue which would make it
wise in a nation to commit interests of so delicate and
momentous a kind as those which concern its intercourse
with the rest of the world to the sole disposal of the mag-
istrate, created and circumstanced, as would be a presi-
dent of the United States."

James Wilson, generally recognized as the foremost
legal scholar at the convention, provided an insightful
summary of his view of constitutional allocations: "The
power of declaring war, and the other powers naturally
connected with it, are vested in Congress. Io provide and
maintain a navy-to make rules for its government-to
grant letters of marque and reprisal-to make rules for
their regulation-to provide for organizing ... the militia
and for calling forth in the service of the Union-all
these are powers naturally connected with the power of
declaring war. All these powers, therefore, are vested in
Congress."

Exec utive Power

Members of Congress often tell a bedtime story
about the origins of government to their sleepy-eyed
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children. The story goes something like this: Once upon
t rime there was a powerful king who lived in a forest.

But having all of this power bored him and he decided to
give some to his followers, who eventually became'ludges

and legislators. But "thie indefinite residuum, called
'Executive power,' he kept to himself."'

The linkage of Executive power and purpose has not
always yielded neat solutions. Virtually every justification
for Executive energy in national security involves one's
world view and policy preferences. This constitutional
"wild card" has allowed the President to go beyond what
is narrowly described in the Constitution when conditions
call for extraordinary action or when in the President's
judgment such action is necessary, although President
Nixon boldly went where no predecessor had dared in
declaring, "when the President does it, that means it is
not illegal."5

Thomas Jefferson wrote to John Colvin in 1810 that
"a strict observation of the written laws is doubtless one of

the higher duties of a good officer, but it is not the high-
est. The law of necessity, of self-preservation, of saving
our country when in danger, are of higher obligation. To
lose our country by a scrupulous adherence to written law
would be to lose the law itself, with life, liberty, property
... thus, sacrificing the end to the means. "i This "doctrine of
necessity" received its most explicit formulation in a letter
from President Lincoln to Albert Hodges:

I did understand, however, that my oath to preserve the
Constitution to the best of my ability, imposed upon me
the duty of preserving, by every indispensable means, that
government-that nation--of which that Constitution was
the organic law. Was it possible to lose the nation, and vet
preserve the Constitution? By general law, life and limb
must be protected; yet often a limb must be amputated to
save a life; but a life is never wisely given to save a limb. I
felt that measures, otherwise unconstitutiional. might
become lawful, by becoming indispensable to the preser-
vation of the nation. Right or wrong, I assumed this
ground, and now avow it. I could not feel that, to the best
of mny ability, I had even tried to preserve the
Constitution, if, to save slavery, or any minor nmatter, I
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should permit the wreck of government, (OuIIt'V. I[d
Constitution altogether. 7

Washington was the first President to claim an inher-
ent Executive power, and his presence at the Constitu-
tional Convention might imply that the framers of the
Constitution anticipated the contingencies under which
such claims could be made. When war broke out in
Europe on April 22, 1793, Washington issued a procla-
mation declaring the United States neutral in the British-
French war. Washington's decision infuriated pro-French
Americans, led Iy Tho)mas Jefferson and James Madison.
On what constitutional grounds did Washington act? Did
the neutrality proclamation infringe on the legislature's
right to d-clare war? HOW could Congress declare a war
if neutrality had been prejudged? This question became
the focus of an intriguing political exthange between
Alexander Hamilton, representing pro-British Americans
(using the pseudonym Pacificus), and James Madist.:
(writing under the name Helvidius). Hamilton argued
that as holder of an Executive power, the President was
justified in issuing the proclamation: "The general doc-
trine of the constitution then is, that the executive power
of the nation is vested in the President: subject only to the
exceptions and qualifications, which are expressed in the
instrument.... It is the province and dutyV o/ the executive to
preserve to the nation the ble,.syings of peace.'"

When Madison, the father of the Constitutional Con-
vention, took up his pen, he argued that only "foreigners
and degenerate citizens among us, who hate our Republi-
can government," could believe that an Mherent Executive
power existed. Such a claim, Madison reasoned, was no
different from the dreaded royal prerogatives exercised
by the King in England. Moreover, Congress and only
Congress, by virtue of its constitutional power to declare
war, could make foreign policy. [he President was to
serve as the Executive instrument for Congress' will. The
immediate result of the Paciticus-Helv'idius exchange was
congressional passage of the Neuttalitv Act, following
which Washington admitted he had prejudged the issue.
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The claim to inherent Executive power is usually based
on the President's own judgment of a crisis or emergency.
For paranoid Presidents this may cause probleir in con-
stitutional balance. Does the President possess an inher-
ent power to break into Daniel Ellsberg's psychiatrist's
office because he or his political lieutenants determine
that national security is involved? Does the President have
an inherent power to place phone taps on administration
personnel who are suspected of leaking information to
the press? Nixon admitted that even though he could see
no military comparison between the Civil War and Viet-
nam, "this nation was torn apart in an ideological way by
the war in Vietnam, as much as the Civil War tore apart
the nation when Lincoln was president."

Nixon reasoned that as holder of the Executive
power, a President can go beyond his enumerated powers
and take whatever steps are necessary to preserve the
country's security, even if his actions might be unconstitu-
tional. This reasoning worked for Lincoln during the
Civil War but could not pass muster during Watergate.
During a televised interview with David Frost, Nixon was
asked, "Is there anything in the Constitution or the Bill of
Rights that suggests the President is that far of a sov-
ereign, that far above the law?" Nixon responded, "No,
there isn't. There's nothing specific that the Constitution
contemplates in that respect.... In wartime, a President
does have extraordinary powers which would make acts
that would otherwise be unlawful, lawful if undertaken
for the purpose of preserving the nation and the Consti-
tution ... ." For Nixon, domestic political dissent was
defined as a state of war that justified illegal wiretaps,
surveillance, and break-ins.

When Fawn Hall and Oliver North made the same
case for the doctrine of necessity, it gave additional mean-
ing to W.I. Thomas' theory, "if men define situations as
real they are real in their consequences." Notice that Hall
said "sometimes you 'just have to go above the written
law." The entire enterprise was an exercise in extra-
constitutional activity. Sitting in an NSC or White House
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office and serving the President made everything seem
right-including shredding documents being sought by
the Justice Department. This also created the familiar
mea culpa, "our hearts were in the right place-even if
laws were broken." After all, hadn't Lincoln and F.D.R.
made the same case! True believers in the Reagan White
House, mostly military men, claimed that American
democracy was wrong on policy grounds. As North
observed in his memorable jab at Congress, "it is the Con-
gress which is to blame in the Nicaraguan freedom
fighter matter. Plain and simple, you are to blame
because of the fickle, vacillating, unpredictable, on-again,
off-again policy toward the Nicaraguan democratic re-
sistance-the Contras." The appropriate response was
provided by Congressman Lee Hamilton. "A democratic
government as I understand it, is not a solution, but a
way of seeking solutions. It is not a government devoted
to a particular policy objective, but a form of government
which specifies the means and methods of achieving
objectives.... If we support that process to bring about
a desired end-no matter how strongly we may believe
in that end-we have weakened our country, not
strengthened it."

Privatization of foreign policy undermines democ-
racy and ultimately defeats policy. The Iran-contra
inquiry revealed little accountability for covert opera-
tions, much deception of Congress and the American
people, a disregard for checks and balances as well as the
rule of law (however often Congress may have changed
that law), a reliance on private citizens to execute secret
policy, and White House staffing arrangements that iso-
lated the President while protecting him with a cloak of
deniability. As Secretary Shultz told the congressional
committee, "I don't think desirable ends justif'y means of
lying, deceiving, of doing things that are outside our
constitutional process."

Witnesses before the congressional inquiry explained
that the ends-the Reagan doctrine of supporting anti-
communist insurgencies in which, by definition. our
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hiavinig its patitjot ism) o1 llW)tI\eS iin)pugllCdl Is wit hhold-
in~g information fiom) Congre'ss justifiedI withini tile
conltext ol a natitonal interest?

O ne premise is t hat (:011giessional reasserti(n oi)ver
policy runis conlftrar to the popular (lediV For at
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III the White House, prom .)m i.' ty tihed Prcmideint M powe'r.
The nattural law of' White House gravity event nallv . fiids
(Cabinet officers operating through special assistants.
counselors, or a chief -of-staff. President Rceagan's first
Secretary of' State, Alexander Haig, recalled that during
President Reagan's first meeting with his (Calbinct. Edwin
Meese and James Baker were seated at the (Cabinet table
and not in tihc rcar ch(airs traditioinally resex el for \VWhite
Ho)use aides. "H.R. Haldeman anl(I 'Jo1hn ahllihman at

the height of' their pride." Haig wroitc. "wouhl niever have
(diIre(d" sit ill these chairs. Edwin Meese, the first White
House assistant to hold(h Cabinet rank. '!ook tlIhe part
usually played by the President."',

"I'lie Browilow (Committee (riather thali thc Natimial
Security Act) emphasized that l'-csidenmtial assistants
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should not be involved in operationial activities and should
receive tasks which could not be constitutionally dele-
gated to Cabinet officers. The Brownlow report displayed
keen insight and sensitivity with regard to the potential
dangers of installing mere mortals into the White House
office. The effectiveness of these Presidential assistants
would be directly proportional to their ability to dis-
charge functions with restraint: "They were to remain in
the background, make no decisions, issue no orders,
make nIo public statements, and never interpose them-
selves between Cabinet officers and the President. These
assistants were to have no independent power base;
instead, Cabinet officers would continue to operate as vis-
ible and constitutionally legitimate Presidential linkages
with the political system."1"

In his message accompanying the proposed legisla-
tion to implement the Brownlow recommendations, Pres-
ident Roosevelt urged Congress to understand that "what
I am placing before you is not the request for more
power, but for the tools of management and the
authority to distribute the work so that the President can
effectively discharge those powers which the Constitution
now places upon him." As Secretary Shultz told the con-
gressional committee, "the Secretary should have the
President's point of view and make the department
respond to that point of view. That's our form of govern-
ment." But Department Secretaries, unlike Presidential
assistants, are bound by the constitutional framers'
dictates to be confirmed by the Senate, to testify before
congressional committees, and to have those committees
approve their departmental budgets. Congress is thus
given a chance to check Executive activity. For this
reason, Presidents tend to sour on constitutional

government.

"/Ue National Securitv and War PowerS Ire.oolutin

Coming on the heels of Iran-contra, the current
debate on war powers reveals the irreconcilable tension
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between the governmental branches. Kiar power has tradii-
tionallv centered on one overriding question: who should
have the right to commit American forces to combat, and
What coinstittitional restrictions should such a commit-
ment entail? The invasion of (;renada, deployment of US
forces in Lebanon or Bolivia, the US attack on [ibya or
Persian Gullf policy reveal that u nlike the clandestine
activities of Iran-contra. the issue of war powers has
involved an open assault on Congress. But similar types
of questions are involved. Is the President empowered to
initiate unannounced Navy flight operations over the
(;ulf of Sidra, drawing Libyan military fire? Should the
President he required to consult with Congress when
authorizing freedom of navigation exercises? The argu-
ment on means is often influenced by the outcome. Ameri-
can troops were initially committed to Bolivia without
congressional consultation to assist Bolivian police in raid-
ing cocaine plants. What if the troops had come under
fire? Americans applauded Ronald Reagan's strike
against Qaddafi. brushing aside constitutional questions
on inter-l)ranch collaboration. Selling arms to so-called
Iranian "moderates" elicited a far more A,.gatiVe
response.

The April 1986 air raid against Libya was under-
taken wuih,,u prior consultation with Congress. Legislative
leaders were not briefedl until warplanes had alhead left
Britain fo(r Libya. Should the President have consuhled
with legislative leaders? President Reagan held a clear
opinion, saying "I just don't think that a coimmittee of
535 individuals, no matter how well intcntioned, can
offer what is nee(led in actions of this kind or where
there is a necessity."

Within days of' tihe Libyan air raid a thill was intro-
duced by Republicans in both houses of Congress which
would have authorized the President to respond t for-
eign terrorism without prior consultation with Congress.
Ihe bill exempted the President from the War Powers Res-
olution (which the administration views as uniconstitui-
tional) when responding to terrorist attack with deadly
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force. The President would l)e require(l to report to
Congress within 10 days of any anti-terrorist actiion-
includiiig preemptive strikes or even presumiably the
assassination of f'oreign leaders. One of the biII sponsors
said that if Colonel Mua nimar el-Qaddafi "became
deceased as the result of our counter-strike, that would
have been within the intent of the bill." Authorizing the
President to use any means necessary to preempt acts of
terrorism against US citizens clearly goes well beyond
"mere execution" of laws and presunmably should involve
prior consultation between the branches.

Libya provided a "best-case" test of Presidential
energy. Qaddafi constituted a syimbol of international ter-
rorism to most Americans. Far more complex with
respect to constitutional distinctions is President Reagan's
program of intervening covertly on behalf of "freedom
fighters" throughout the world. Ihe question falls
squarely on one's faith in the President's defining national
security interests. In announcing the decision to reflag
Kuwaiti oil tankers and provide naval escorts, President
Reagan said the actions were "vital to our national
security." The President also said "we must maintain an
adequate presence to deter and, if necessary, to defend
ourselves against any accidental attack. As Commander in
Chief, it is my responsibility to make sure that we place
forces in the area that are adequate to that purpose.... we
are in the Gulf to protect our national interests and,
together with our allies, the interests of the entire West-
ern world. Peace is at stake; our national interest is at
stake."

Granting every benefit of' doubt to the President,
wouldn't his hand be strengthened by bringing Congress
into a "prior consultation:," Somewhere and somehow the
two branches must reach accommodation and bipartisan
agreement on what constitutes the national secu ritv inter-
ests of the United States. Stalemate and deadlock
threaten to destroy the ends of government for which the
very constitutional framework was devised. The elfect of
gridlock hurts the public interest and obfuscates political
responsibility.
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The Constitution did not create a leadership institu-
tiOn btil three separate institutions sharing power in an
era wilhout television, PACS, opinion polls, ticket splitting,
political parties, and over 250 million Americans. There
are reflexive cries for more accountability through
improved congressional oversight, less secrecy by execu-
tive branch and White House officials, greater super-
vision and reporting of covert operations by the President
and calls for bipartisan accommodation in foreign policy.
"In withholding information from Congress. our
government took on the essence of dictatorship, not
democracy." II

Iran-contra was an assault upon the principles of
free government. The most serious policy errors in judg-
nient included ransoming hostages with arms to a couiii-
try whose victory would imperil regional stability.
Congress may be everything its detractors say it is, but the
fact remains that Iran-contra is about the abuse oJ power by
Presidential lieutenants, not a wishy-washv Congress. A
letter from Madison to Thomas Jefferson, who was not at
the convention, offers the best available statement of the
Founding Fathers' goals:

The great objects which presented themselves were (1) to
unite a proper energy in the Executive and a proper sta-
bility in the Legislative departments with the essential
charicters of Republican Government; (2) to d(raw, a line
of demarcation which would give to the General Govern-
ment every power requisite for general purposes, and
leave to the States every power which might be most bene-
ficially administered by them; (3) to provide for the dif-
ferenit interests to different parts of the Union; (4) to
adjtust the (lashing pretension of the large and small
States. Each of' these objects was pregnant with dIifi-
culties. The whole of them together formned a task more
(lifficUlt than can he well conceived by those who were not
concerned in the execution of it. Adding to these consid-
erations the natural diversity of Ihiiian opinions on all
niew and complicated subjects, it is impossilble to consider
the degree of concord which ultimately plreyviled as less
than a miracle.
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It is remarkable testimonv to thie "nitracle" of the
cotistitLutional framers that 200 years later we are d|ebat-
ing their blueprint. In Federalist, No. 1, Alexander
Hamilton observed that the time had come "to decide the
important question whether societies of nien are really
capable or not of establishing good government from
reflection and choice, or whether they are forever des-
tined to depend f'or their political constitutions on acci-
dent and force.- That challenge is the legacy Off oulr
co~nStitutiotnal heritage.
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A THE PRESIDENT
LEAD?

By GEORGE C. EDWARD)S III
Texas A&NI University

... the most important siingle lactor in the determination of
American lforeign policy has been the pre.sidential gmnidamie of it.

-Edward S. Corwin

As WE BEGIN OUR THIRD CENTURY UNDER THE CONSIlIU-
iun, tO it President might wish the Founding Fathers had

been more generous in their distribution of specific
national security powers to the executive branch. In
recent years Congress has challenged him on all fronts,
including foreign aid, arms sales, the development, pro-

curement, and deployment of weapons systems, the nego-
tiation and interpretation of treaties, compliance with the
War Powers Resolution, the selection of diplomats, and
the continuation of nuclear testing.

This context for policy-making raises several impor-
tant questions. First, why does the President have to lead
Congress on matters of national security? Second, is he
able to exercise effective leadership in order to obtain the
congressional support he requires to establish his pol-
icies? Finally, should the President get his way in disputes
with Congress over national security policy?

The last question is a crucial one, and answering it
entails estimates of which branch, the executive or the
legislative, is more likely to be "correct" on national
security policy. The answers to such a question will vary
with the values of the beholder and the specific issue at
hand. Moreover, they do not affect our analysis of the
first two questions. Thus, I briefly address the first

135
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qutestionl anid thien aniswer' tile quest ion of' w hethe lileu e
Preiden~li t c'all lead C;ongr'ess.

Thew NVecr'vllv lop- Le'adership

Thle ans'wer to) thle qu estion of' wh v thle President
mlust leadl Co ngress onl national security poicy' is i'eia-

ivi of powers between tile Executive and thle Legislaltuitre
prevenit s eithler 1 'ron acting uniliaterally o 0 most Imlpor-
tant nIat tem'S, Himiclding those flling Linder- thle heading of'
national secuLrity." N10oreover, thle (liTtereceCs InI thle Cn-

stituencies, in~ternal struLctures, time perspectives, and
decisionmaking pro)cedur'es of' the two b~ranchies guaran-
tee that t hey wvill often view issu~es andl~ roiicvN prIoposals
(lifT erent lv.,

T[hus the American political system requires agree-
mcii t bctwýeet the President and~ Congress in order to
m ake most significant national secu~rity policy decisions,
and at the same time it engenders conflict between thle
tw-.o branches. TIhe result is often stalemate. III such an
en vironment at President (lesiring to (direct national
secuirit policy (and this inicludes all] modern Pr'esidenits) is
(c011pelledi to attempt to lead Congress.

Tfheire are, of' course, imnportant Uinresolvedl questions
oft constitutional law regarding the i'elative power of' thle
P~resident and Congress inI national securitv matters.
These require carefuld and lengthy anlalySis. For our
purposes, in general the Constit utioni established at system
of' shared, not separate, powers in national se'u ritv ats
well ats in domestic policy matters. ThI'hs. tilie President
ty'picallyv requires Congressional lIppor'l or al least
acquiICSesIcc to carry. outn iationial secui'ityv~ )iv

'[his allocation of' i'esponsibilities is based uiponi thle
const it tilonal fr-amers' appreheiisioin about the ,on -
('entrat ion and sub~sequient potential f'or abuse ofI p~ower.
'[he Founidiing Fathers, For example, divided the powers
of' supply arid commiand in oi'der to thwart adveiitui'isml
in national security aIf~airis. Co ngress (-an re hi se to
providle the necessary atiihori'jations and~ approprl~tiatitons
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for Presidential actions, while the Chief Executive could
refuse to act, as in not sending troops into battle at the
behest of the Legislature.

In addition to the fact that the President can rarelh
act alone, there is another flundamental reason why he
needs to lead: he is the driving force in national security
policy, providing energy and direction. Although (:on-
gress has a central constitutional role in making national
secturity policy an(d although it is well organized to openly
deliberate on the discrete components of policy, it is not
well designed to take the lead on national security mat-
ters. Its role has typically been oversight of the Executive
rather than the initiation of' policy. Ini domestic policy
Congress frequently originates proposals. but in national
secLIrity policy, where information is less readily available.
where the President has a more prominent role as the
sole representative of the country in dealing with other
nations andi as Commander in Chief of the armed forces
(which effectively preclude a wide range of congressional
diplomatic and military Initiatives), and where the nature
of the issues mayx make the failure to integrate the ele-
ments of policy more costly than in domestic policy.
Members of Congress typically prefer to encourage, crit-
icize, or support the President rather than to initiate their
own national security policy. If leadership occurs, it will
usually be centered in the White House.

Can, the Presideot Lead?

The President mlust lead to achieve his goals, but the
question is whether or not he can (to so. In general, the
government of the United States is not a fertile field for
the exercise of Presidential leadership. Nowhere is this
more clear than inl dealing with Congress. Ever\ Presi-
dent bears scars from his battles with the Legislature.
Each finds his proposals often fail to pass and that legisla-
tors attempt to push him in directions in which lie (toes
not wish to go. Yet it is this predicament that makes
Presidential leadership all the more necessary.
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Extra-conixslIutl()nal processes such as the prepara-
lonl of* anx elaborate legislative program in tlie White

Hou.se and~ the inlstitutjionalizationl of a Presidential lobby--
tug capabilityv have evolved(Illi responlse to thle system's
needl For central izat ion. Yet such changes only provide
Instruments for Presidlents to emxploy as they' try to obtain
support fr-omi thle Legislature. (hyTarry no guarantee
of'success and1 are 11o substitute for leadership.

By investigating the P~residlent's strategic position inl
trying to lead Congress onl national security policy, we
canl expliore the p)ossibilities of his leadlership and obtain a
better und~erstanding of hils role inl thle American political
system. By' asking (questions abou~t what It is possible for
P~residential leadership of' Congress to accomplish, we
obtain at better sense of' what we canl expect f'rom a
(;hief' Executive and what is necessary to l)F)(ILI('e policy
change.

To examine thle President's ability to lead Congress
onl national se(:uritv matters, we need1 to UndlerstandI the
context within which attemtfl~s at leadership occur. Con-
gress is anl institutionl created to represent the American
peo~ple, arid its mnembers have shown that theN are indeed
responsive to pu~blic opinion. Thus thle expectations of
the public f'Or Priesideiit ial-con)igressionial relations onl
nationial secuirity policy will have at mnaor impact onl the
Chief* Executive's ab~ility to lead Conigress.

C;omplicating thle President's leadership eff~orts are
the l)ullics expectations that. thle President lbe responsive
to pulblic opinion and1( that hie be conlstrained b majoritv
ruLle In C;ongress. P~olls taken over more than FOurI dec-
adles show% that the puiblic overwhelmingly desires (;onl-
greCss to have filial a1_1n-tV xIl policy disagreements with
the President, and( it dloes not want the President to be
able to act against maljor-Ity opllioln.'

Evern inl the area of national secu rihx the public is not
necessarily (lefecrent al to tile PresidIent. It had inore
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conid ~enice ill t he Judgmnett of) (Amitgres~ t han ini t hat ( )

tile Presidlent on thle (question of' enitr into11 World War I I
andi( oil rcorganliiat loll of' tihe D)efense 1epal Intlien t ill thle

1 950(s--eveni when it he latter. P reshiC(enI waS to rCIne

G enieral of' the Armyv D)wight Eisenihowver.ý`
In 1 973. 80 pec renlt o I the ~~)pIce supportedl a

requirement that thle President obtainl tihe approval of'
Con gress heftore (-,!in g A mericall a rniedl forces inito
act ion outiside thle (on lit x.' With thle 1)1l~lb5 51 Suppor t

that year CTotgress passed1 tile War Powvers Resolution
over the President's veto. The l)uqPOS (If this lmw ws to
SUIbStant jaliV limlit thle Presidlent S fleXibilit\ to Continune
the uise of US fo rces in hostile actions wit ho it the

ap~proval of Congress.

In rni li1-I987 only 24 per(cent ot the puhlliC respondled
that they trusted President Reagan more than Congress
to make the right decision onl national sec uit v pol icy.
Sixty percent had more w:nfidence in Congress.-, O nly 34
percent of' the 1)nblic agreed thant ile President shouldl be
allowedI to conduct secret operations iii foreign coutrtt ies

without tnotifying atnvone inl C ongress. Sixtv-olie percenit
(hisagreeol.' LaUte the samre year 63 lwercelt of thle public
(lesiredl the President to) obtain the approxal of Conugress
to) keep U'S ships in the Persian Will. Ontly- 33 percenti
wanted hinm to he able to make the dhecisiont himself.7

Thuis alt honugh Aminericanus tmi ghit be attract ed to
strong leaders (and those i sidlelits Amiho t hey revere
were strong leaders). t h c are not de fetentho iaIt thle

President, even onl national secutrityv matters, and~ they
feel most comfortable when Congress has at centrail ro le in
dleterminintg national security policy. This is tilie cnltutral
c:on text withbin whijchi the President at ten pts Iio lead
CoAngress. It forces him into ant active leadlership role. butt
at the same time it complicates his ef forts Iw suipportintg
atlitndhependentt position For C ongress.

L'adbig tihe Pub/k

Leaditig the public is perhaps the nit inat tool1 of thle

p)0ofikyI leadert ini a dlemocracy. It is (Iiff icutlt for ot her
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an tlI0oijII SICsI s uhs M em bers of' Congress to (lenv thle
legitimate demands of' at President with popuilar' suppor()t.
As a reCsult, thle PreCsidenIt is COn)stan~tl% enigaged III su~b-
stantial endeavors to obtain the pu~bliCs Sup~port For him11-
self' ando his policies inl ordler to in~f1lenICe Con~greSS. Yet
tryinig to lead and suc~ceedilng at It are quite (different. To
what extent is the President able to lead thle puLblic onI
nationial security policy inI ordler to convince C"ongress to
SUp)port hi1m?:

Leading the public. in order to leadi Congress maN
poevery Frustrating ['or the White House. AniimCr(AIIW

are tvpicallx dlisiniterested inI poltics, especially national
security policy maitters. ThuIs, it IS Often (~fifICtilt ('orI thle
President to get his message thr-ough. The public mlay,
inisperceive 0r Ignore even the most basic f'acts regarding
at Presidentiali policy. Following his nationwidIe televised
sp~eech oii thle invaIsion of' Grenada, only 59 percent of'
the peop~le could even identifyv the part of' tlie world inl
which the island nation was located. As late ats 1 986. 62
percent of' Americans didl not know which sidle the
Uniited States stipported inI Nicaragua, dlesp~ite extensive.
sustained coverage of the P~resident's policy inl virtually all
components of the miedia.5 '

fin some instances the ptublic's Inattention miay have
dlirect Consequences For the President. IFor example.
althou~gh 4(0 percent of' those who knew which sidle the
Uniited States supplortedl in Nicaragua were willing to aid
the contras, only 16 percent of' those who (did not knlow
were willing to stipport the President's policy of' aiding
the rebels.ý'

Americans are diffictilt to persi~ade and mobiliie no0t
only because of'their apathy lbut also because of'their pre-
dispositions. Most people most of'the time hold views and
values that are anchored in like-minded social grouips of
f~amily, fri-ends, and co-workers. Both1 their cognitive
needs fir consistency andi their Uniform (and protective)
enlvironments pose formidlable challenges f'or p~olit ical
leaders to overcome. tII the absenice of at national criisis,
most people are not open to political ap)peals.
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\il~llsI stII)I)0tik olI hilli hiad a 1)o)Siti\tC ltcl)Ollse to his

h alIc t riat ll 'lilt hist p )itf l )1wiig (Itl-iii

()it( c sardmliijtdIIV sugge~istedl an cxca(I1llgt htoto Kimg 1/lenrx

It', pall I. ats all ep)igraph fin- Clintoni RI)ssitcls famiouis
\( lk. fic Aw mr) in(' PrrImlrwd(11y:-

I1f11\pj11: -Wlk.\ S(anl 1. OF So) (aln ami mlla. Bill \\ill Illwx

W\hat \\c knm l( )(dMI,~ Pl-CSi ICttial lita(lICSIlil) Ot pilb-
it( q)pitlnh;~ (w natit onll Secur~ity jmc I pt\r1 )idls a mi~xed

disc l. to 1( Shake~spearet's qet lt ion. N~ationial !;ccu lily l)olLC\
is Illmlt (lisl~lt fit l tie1 1it' S (At' of 1110 Ameicaniiis thlu is
(10oIClSti( l)(1\. adtilt' I)ltplf)lit Sees it aS 1110orC (0llilj)ltX

\itibased )i We 1(1 1101/ know\cc hThu (l t oftis raopnaboe

1 ii c p ( Ito 1 ' - 1c)~ to dc u iall( ie ito tile Preideni t ()Iti

nationt l ji,(l( tit\ issues tha ()I (Ivetiau. stsi issesthatathe

iol~l I (Id t the P1i c 1)1 )iltVsiI of his (m iihiiu g tit ofLt aiio

Chtiina.,' 1~i tilt b(l1 cmltin a)nd~i fols~lowing tihe SI~etc ill
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Aniot her natijon al Poll 1,011iul1 that approval oA' hIls hiand(-
ling of' Grenadla increasedI f'rom 46 percent to 55 percent.
Of' those %v'lo heard the President's speech, 65 percent
approvedl. while only 47 percent ol' those who did not1
hear the speech approved.' ý This show of' support was
exItremlely uisefill f'(ri Reagan. It preempted congressional
criticism, which( wa'is bulfildg unltil poll reSUlts Indicating
l)tLl)IiC approv'al of* thle PresidIent wei'e releasedl.

A st udy fit 1979 First ascertained pub~lic opinionl onI
six Potential responses to the hostage crisis Iin Iran. The
author asked those who opposed each opt ion If* they'
would1 change their views "If' President Carter considered
this action necessary. 11In each case at sublstantial percent-
age of' the publlic changed its opinion inl (leterelice to the
supposed opinion of the President. Between 40) percent
and 63 perc'ent of' those originally opposed to each alter-
native alteredl their views inl light of' the hyVpothetical supI-
port of' thle President, anid the greater thle Initial level of'
opposition, the more change that took place (there being
at greatr nunmb~er of' peo ple who couild potentiall\' change
their 1iws7

Si inilarlY it poll of' Utah residlent s l'ou 11 that two-
thirds of them op posed basing NIX missiles lit Uitah andI
Nevada. Butu an equtal nutmber said t heN would dlefinitely
or pro-balbly SUp)port PreCSident Realganif htIe decidedI to g0
ahead andl base the missiles Iin t hose states.'ý

Nonei of' these 51 udieS meaCiSu re thle firm111CS ness oflan\
opinlion (chantges t hat occuru, however. Since thle pu blic
generally (does not have crysta llized opinions oni issues, it

mayn b~e swayed Iin the short-run pi ~rovidling the P~resident
sucCeedls Inl obtaining its attention. Ho wever. this \olatilit~
also meianls thatl any opinionl change is sulbject to slip)page.

,%sissules fade i Intto thle bac'kgu'ou 11)(1 or as issi ie p~ositionIs
('onfI'oilt thle realities of* dalaly life, opinions that werei
aolter'ed in) respoinse to Presidential leadership uia\ quickly
be f~orgottenl. President Carter's emibargo agalinst
shipping grainl to thle Soviet U~nioni is at case ill po in t.

Presidents la1(c at (Ilf~ficult timei i1mviiig pubflc opiti-
ion Inl the liong run i. Short ly a hter becoming President,



J immy~ (. Crter madle it telev isedl appel~l to 'he American
people ICon the enerCgy crisis indu1(1Lcedl I) thle A\ralb oil
embargo. calling it thle "moral eq uivalent of war."' O ne
year later thle ( allti P ol l f(Itt tid CXa( t V tilie SatIrI percent-
age oF the )ubl~ic Ni1 percent) felt the energy Situtldionf
was -very seriots- as blleowe (iarter's speech. P

Ther'e are lplelity of' other negative r-esults to chal-
len~ge thle eXapleIs Of suACeSSll leader-ship. In One StU(1V
(Ii f crcn t reslpoii~eits were asked wh'xether they sit-

p~orted at proposal decalin~g wi ti foreign aid. One of' the
groups was u01( Priesidenit (artc r supI1)( ite the lmuposa'1 *
'Ihe ant hors On& It hat attaching the I'msidlent's name to
the prloposal 110 0l1t fiaI iledI 10( increase StippOrt For) it buti

actually Ia it~ anlegat ive elf ect because those who disap-

Prowed of (Oamer reactedl x'ei st ro ngly against at prop)osatl
they tlon 9Igh \.t ws hlis. 2 1

Researxch Iias f'oti 1( that P~residenii al speeches on
naltional secur ityV matt Cr5 do no)t have nmoe sutccess in
creating puli 1) Csupportn for tilie President than (10 other
typ)es of speeches." As lPresifcint. Roniald Reagan wa-is cer-

tainly i nterest ed in poilicy chamige a 11( went to) unp~rece-
dlentedt lengths to influttel(e publl)ic op~inionl. N evert heless,
numiierotus national suriveys since 1982 fouind that public
Sn 1)1)01 f( ii ilcrcasCel (ef~elisecx l~en(Iitutres, one of his
highest priorities, was dlecideudly lower than when he took
officC.22 More( ivcr. neat tilie endl of' 1986 ()nlly 23 percent
oI' thle pul~liC laV( )red the PIreSi( lents CherIiShe(Id aidl to thle
conlt ras in N icaragila.2

Another vital f'actor to coinsidler when examinling
Presidential leadership of thle public's policy preferences
is his ap~proval level. One innlovative stud\l l'otiid that1
(despite filie muvyt holo~gv oI tilie 1)tl~lv putlp)it." i Presidlent's
ab~ility to) influece)( Itle p)olicy prefem('imces it Ihe public is
dlIep1(endet tip0)11 Iiis standinhig withI it. P~residIenits low inl
tlie pollis have little sulccess iln opinion leadel-Ship. 2 1 'I'he

ability to) iiifltcicite publl)ic op)inion. ii other wordls, sinplv
canno 10 t be assui llc( to b le a given if tilie PresidIenitial mole.

Somnetimnes imicrelv changing public opinion is miot

stifficientl and the PresidclCll wanlts the ptublic to)
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communicate its views directly to Congress. Mobilization
of the public may be the ultimate weapon in the Presi-
dent's arsenal of resources with which to influence Con-
gress. When the people speak, especially when they speak
clearly, Congress listens attentively.

Yet mobilizing the public involves overcoming for-
midable barriers and accepting substantial risks. It entails
the double burden of obtaining both opinion support and
political action from a generally inattentive and apathetic
public. If the President tries to mobilize the public and
fails, the lack of response speaks eloquently to Members
of Congress, who are highly attuned to public opinion.

The Reagan administration's effort at mobilizing the
public on behalf of the 1981 tax cut is significant not only
because of the success of Presidential leadership but also
because it appears to be a deviant case-even for Ronald
Reagan. His next major legislative battle was over the sale
of AWACs planes to Saudi Arabia. The White House
determined it could not mobilize the public on this issue.
however, and adopted an "inside" strategy to prevent a
legislative veto.2-

In the remainder of his tenure the President went
repeatedly to the people regarding a wide range of pol-
icies, including the budget, aid to the contras in Nic-
aragua, and defense expenditures. Despite his high levels
of approval for much of that time, he was never again
able to arouse many in his audience to communicate their
support of his policies to Congress. Most issues hold less
appeal to the public than substantial tax cuts.

Despite the President's extensive efforts to lead the
public, it does not reliably respond to his leadership. The
content and style of' his public presentations, his standing
in the polls when he appeals for support. the impact of
factors beyond his control, and the public's frequent lack
of receptivity to his leadership efforts present significant
obstacles to the Chief Executive achieving his goals.

Public support, then, is not a dependable resource
for the President, nor is it one that he can easily create
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when he needs it to influence Congress. Leading the pub-
lic is leading at the margins of the basic configurations of
American politics. Most of the time the White House can
(to no more than move a small portion of the public from
opposition or neutrality to support for the President or
from passive agreement to active support. Sometimes this
may be enough to influence a few wavering Senators or
Representatives to back the President, and occasionally
this may have a critical impact. More typically. however,
the consequences of attempting to lead the public will be
of modest significance.

Leading Congress

If the President cannot depend on leading Congress
through leading its Members* constituents, then he must
take his case directly to the Legislature. What can he
expect when he does so? Is Congress open to being led?
Will politics stop at the water's edge? Can the President
anticipate deference or cooperation? Let us begin our dis-
cussion by brie flv reviewing what others have concluded
about Presidential leadership of' Congress in national
security.

We typically think of the President as having signifi-
cant advantages in leading Congress on matters of
national security. The best known formulation of this
view is the "two presidencies" thesis, a staple of the litera-
ture on Executive-Legislature relations. In its original
formulation in 1966, Aaron Wildavskv argued that since
World War II Presidential-congressional relationships
had been characterized by "two presidencies": one for
domestic policy and the other for national security policy.
In the latter area Presidents had much more success in
dealing with Congress. National security policies, because
they were perceived as important and irreversible,
generally received higher priority from Presidents, who
devoted more effort to obtaining their approval. In addi-
tion, the secret nature of these issues limited opposition,
as did the general lack of interest, weakness, division,
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miid dleferenice to tile Presidenit amon(g tho(se who mlight

This p~erspc~tive lidl HOt go Unichadlleniged, hiowev'er.
By 1975 th igs looked. different. LDonald Peppers arguedl
that less secrecy surro~unded naithmoal secuiritv policy
decisions, Members of Congress were less dleferential to
the President, anid iiiore p~ersons otilside the executive
b~ranch were willing and( abl)e to challenge the President.
T1e Viet iiani war had sen sintied Amiericans to national
security policy atidi made theni niore reluctaint to view our-
involvement in world af lirs as lbeing urgent or irrevers-
ib~le. At the samie time, the( aut hor contendled, thle war had
shattered whlatever consensus might have existedi within
the United States o)n national Sec urity policy. Finally,
nat~ional secur-ity po )lic issues were i ncreasingly evaluiatedi
in tenrms of their domestic impincations. Our relations
With Oil-1)I-0(ltlucilg liatiOliS. for)I eXamlpie, couldl directly
affect the pr-ice that Americans paid for 1)et1r)leurn1 and
the sale of wheat to the Soviet Unioin couldI raise the cost
of many fod~ produicts at horne. iTius. the distinction
between poljicy areas was beconin ng h)1u rred.l

Others compared 'Aildavskv's dlata (co)vering 1948
thirough 1964) wvii h similar data for the years 1965
through 1975. lThey foun1d)( that thle dlifference between
the approval rates for d oiiest ic 1)01icy initiatives
and national sec-nrity policy iniktiat yes had nial-rowed
co iiside ra blN%.28

Lee S igelIin an h as cii tiq ned t he uise of geneiralI
"hoxscores" of' passage of' legislation that Wildavskv and
others empl1 loyed. Instead. lie su ggestedl, scholars should
focus onl thle mlost sign ificanmt vo(tes. T h us. hie exaiiined
(]ongre~vsdonia Qu1arter/vls Key VoteCs on which thle P~resi-
(lent had taken a stand and found! little (differenice
between dounlestic andI natioiial securiityv policy issues iii
p)ercentages of' \icto)ries. -,ý

As the ti nd in gs r-evimewed abo~ve ind(icathe. there is
goodi reas( i to hy1)ot lesize that the two-( presidenicies is a
tiniie-boun d concept, characteruizing 0)11 [lihe I1950s and
the ear-y v I9MM~. Mlany ot Iem- ant hos have dliscuissedl tihe
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assertiven ess of CongressIIIS in ationlal securi-ty affair's slince
the mid(- 1960s (although tlIeCV have nlot Mnade systemlatic
Coil] parisonlS bet ween doimest ic and nat ionalI see iI-itv
policy sup)port ).ý

Neve rthle less, tlw no(tioni that the President has sig-

nit -ianit adlvantiiages 'ii lead inig Con gress oti national
security' persists inl the literature ats the dlominlant view of'
Presideni tlitl-co )nIgressio nalI relations onl national secu-rity.
thuLs, thereý IS anl ObvioLIS tenIsion b~etween the two lpresi-
dencies thesis and ar-gu-ments of' at less (lef'erential
C;ongress than inl the Eisenhower-Kennedy years. Which
view is correct:

T here is more involved here than anl isolated. albeit
imp~ortanlt, emp1iric-al quLestionl. Whether or not the Chief'
Executive has a slpecial advantage onl national securitv
matters has importaiit Implications for his ability to lead
Congress oil these policies. Moreover, if' the President
does have suich anl advantage, idlentiFvin g the source of'
this eXItra su~pport Calli help) uIS understand the natunre of'
hIls leadershi ip reCsoUC rcsaMid thus thle potenltial Of' hIs
leadlersh ip.

The dlata inl table I providle a b~roadl overview of what
the Chilef' Executtive has experienced inI the w-ay of' con-
gressional Sup)port f'Or his national security policies. The
two i ndexes showii in tile tab~le ar-e Xon-um mimouAs S111ppor
(composed o[I thle average support of' Members of' each
House oii all roll-call votes onl which the P~resident has
taken at stand, oil which thle winitinin g side receives less
than 80 p~ercenit of' tile votes, incIludinlg pairedi votes) and
Ke -' Volt'.% (thle average support of'Senators aiid Represent-
atives oni (,opre.vio,,a1 Qnivr/el's selection of' the key ro!l-
call votes onl which the Pr-esident has taken at stand Ill
each session of' Conigress). Employ .ing these two measures
covers both the broadl sweep of' Presidential support and
the P~resideints s uccess litt obtaining Support onl especially
significanit votcs.ý'

Ill genleral thle typical mlember. of (Congress stipports
thle Presideint onl nationlal Secu rity roll-call votes Slight ly
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TABLE 1
(,pgtest•.itmal Support /or the J',e.sidentl on NVaom Scunritv Polu)

M~um, Setiale
llm•.w,.y•fl ,,

Nonlit- X011l-

ULanmmo. K'y L 'e v ,Ioim.o Ke y
-dmi(li.qtlalion .S11/)/)od Vo' n .Soppiort V ote%

Eisenhower 56 58 56 59
Kenntledy-Johlnson 55 58 57 52
Nixon-Ford 52 -48 51 51
(:arter 50 48 54 53

Reagan (1981-198(i) 52 46 56 53

Figurcs in tie ta)t•e represelit the aseiagc siip toil ()ii riill-(al] %oles of

M mtenhleis of (C onigess tor (ie I'rside lii's stainds oil iiational sc(tirlt po)l( .
Non-I I-'liiiiillIOtlS SUipp)orit: tiff roll-(all Noles on wire h [he Piesidetit took a

Stanid. oit whire the %lhinling side leceired nio ilote thilli SIo percent of the (ole.

KeN Votes: (C:ootoigiumoal Qnalte'hl's selctionll of 1te Illiost imlpoltanllt roll-e all
\olte of 1tkhe totigressiotlil sessioii (oit htii(li the PIc'sid nit took ai stand.

more than half the timle. There is plenty of slippage
b)etween what the President requests and what Members
of' Congiess are willing to give him. Certainly the data do
not reveal a Legislature according fhe President over-
whelining support on national securiitV policy. Yet what
ahloul the relative advantage of national security policy
and domnestic policv?

The two presidencies thesis draws no distinction
between opposition and Presidential party memberis and
ILhus implies that all Members of' Congress are more sup-
portive of the White HouLse on national sectirity policy
than oni domestic policy. At the same time, scholars have
conineiented ofiet| uipon bipartisans1hip in fat ional

ri policy, especially in the pre-Vietnam eln a.
it is possible that ally increase in support for the Presi-

dent's inaliolial sec:urity policy proposals comes (or- catlme)
from thlie opposition party. If this is the case. it is an
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important reCfinemecnt to the two presidencies argum111ent.
If' the P~residlent'ts adlvanitage lin leadlersh ip onl national
secm IitN policy Is limitedl to those w~ho (t0 not uisually
Sul)1)ort him, the p~otenltial of" his leadlership) is trunICatedl
cons15i( Vderably.

Conversely, several studcies have f* mnd that the
greatest potenitiaul fcor the President as party leader lies Inl
the area of, nat ionial security policy.:,:, In general, the
largest shifts lin congressional voting in responseC to
Presidlential party affiliation occur lin national secu i-tv
p~olicy. This is not surprising. Since most Miembers of'
Congress have more FreedIom f rom constituency and
interest gr-oup pr-essu-res in national security policy than
lin domestic policy, they are less Inhibited Inl following a
President of' their own party. Also, oecause the President
has at greater p)ersonal responsibility For national security
affairs than domestic affairs, his p)restige is more involved
lin votes onl national securi-ty policy. Thus, his f'ellow\
party memblers lin Congress have more reason to Stil)-
po1t him illi these matters lin ordler to save him f'roml
embarrlassme nt. lit add~ition , it is lin national sec u i-tv
polic,\ that Presidents are most likely to ask their party
legions to shiflt I roni their tyVpical policy stances. [his
reasoning Implllies that we may expect add~itional su~pport
For the P~resideint oil national security p)olicy [roni his own
pl)-t1tv.

Fable 2 provides at summary of' the relative strength
OF domeIstic and nlationlal securi-ty policV support across
the last three dlecadles. The (data show that the P~resident's
party has neverI eit a reliable resou~rce of'extra suIpport
fOr his inatioinal secur ity~ policies. lIn most Instances It

prOVRideS lCAA Su~pp)rt For the President's national securi-ty'
pl~oicies t han f'or his domestic policies. T[he opposition
party, oni thle other hand, has been the loctis of additional
supp)ort for- the Whilte! HouIse's nationlal securi.-ty Policies.
Yet this add~lit ional support has dliminishedl substantially
lin bothl quantity and reliability since its peak lin the
I 950s.
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IABLE 2
Sunmnmy of DI//erece.s Between Ceo (Jongrewsioal /supptot o/ the fuPww,(/h

on Nationad Seturity' and Domestu Poli/Y

(Pertentlate.)

]\Von- t ,naoimou.• SupportI

How.e Senate

President' O)pp1mition Po'(denth O11pp)o.sion
Admi.astration Pav I- arl' Paorty Pa rt y

Eisenhower -9 17 - 6i Is
Kennedy-Johnson - 1 S -5 7
Nixon-Ford -3 7 7 9
Carter -2 3 1 -2
Reagan ( 198 1 -1986) 1.4 6 I -2

Key' I ot(:(

I-I 0,%)' Seuitetlt

1'reuid'ot ()pp).Otio)/Im lcut/idult Op/, ,it/,?i
AdMneni tuat.•ioo Part/r Party Itt' Pa ny

Eisenhoer - 2 14 -9 26
Kennedy-nhnson 2 l -6. 10
Nixon-Ford -2 3 M lI)
Carter - 6 9 -2 5
Reagan (5981-1986) -I1 0 -8

Figures in the tiabl r'plesmn ul TethcragI stlJ) olt ((I ,Nt'iibcts of Cto-

gress oil oll-(all Xotcs lfor the Presit+itli's nldtioiali sC(11 lnit% J)Ilit tand, mitkts
their aerIage support for the lresiltnt's (loleswt) J)oli( % Stands. A lgaitti6e

figure indicates more support for dl(i<est thall lor national SC( urtlt p(li %.

What accounts for the coinsiderable additional sup-
port Eisenhower received from the opposition party on
national securitv policy? Why have Eisenhower's sut(-
cessors not enjoyed this same advantage? Was his support
the result of his leadership, indicating that the President
has substantial potential to reach out to the opposition
party in Congress to obtain the suppoirt he needs for
national security policyv? ()I was it the result of other
factors?
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There are three alternative explanations for tihe
flou rishing of the tw ( presidencies conduct (more success
in Congress on national security matters) during the
Eisenhower adminiistration. One line of reasoning argues
that the 1950s was an era of bipartisanship and deference
to the President in national security policy. Eisenhower's
role as a leadling figure on the world stage before enter-
ing the White House anrd the consensus generated by the
Cold War simply encouraged partisan differences in Con-
gress to be set aside when considering national security
policy matters.

If this reasoning is correct, we should find similar
levels of support fri the President's national security pol-
icy from members of both parties and from Northern and
Southern DLemocrats. Yet. there were clear differences
between Democratic anrd Republican national security
policy support in the Senate and very substantial dif-
ferences between Southern )Democrats and both Republi-
cans and Northetrn l)emocirats in both chamibe rs.-
Moreover, although Northern L)enmcrats and Republi-
cans had similar levels of support, we should not assume
this is a result of bipartisanship. In addition, the bipar-
tisan-deference thesis does not explain why Northern
DlemocrIatic su pport exte,,ded that for Republicans in the
House.

A second explanation emphasizes the relative advan-
tage of the President in his efforts to obtain passage of' his
policies. It is essentially Wildavsky's argument that a
President devoting his full efHorits to high priornitv
national SectI rity policy issues is too much for weak,
docile, poorly informed potential congressional oppo-
nents to withstand.L; If this hypothesis is correct, their
there should not have been a decline of the two plresiden-
cies condIct uniitil the conditions underlying the Piresi-
dent's advantages changed.

Yet the two presidencies conduct declined while the
lPresident's relative advantages remained. One can halrdly
argue that national scutnitV policy' was less salieint iII the
I1960s than ini the jprevious dlecade. Nor could one
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maintain that Lyndon Johnson was less skilled iii dealing
w~ith Congress thiain Dwight Eiseiihowerc. loreover, the
ref'orms in Congress that complicated the Preid~~enit's
persasive task arid increased the information resources
of Congress Occurredf in the dlecadle followinig the I 9J60s. 11
Nevertheless, the two presidencies cond~uct dlid diminish
notably fbollowing Eisenhower's tenlure in office. Thus thle
relative advantage thesis (does not providfe at . onpelling
explanation f'or the two) presidetncies co1(1ndct iii the
1 950s.

A third explanation for the two presidncieis condluct
in the 1 950s focuses on tilie substan(Ce )f'tilie PICi eslet 's
policies. Perhaps Eisenhower receivedl add~itionlal support
from Denmocrats on national secu nity vpolicy mlatters simn-
ply because they agreed with his polities. Ideally. we
wouldl test this hy pot hesis by assessing the idle( ) gical
character of' Eisen hower's national seciti n poities and
the idleological leanings of each Member of C oingress an(I
then dleterminie whether a Presideiit's policies were (-oil-
gruent With the views of Representatves andl Senators. It
is v'ery oh ff'icult to precisely place uenrplcx sets 4f nat io ila
security p)olicies or views oil diem oil aii ideological scale.
however.

Nlevertheless, it is reasotiable for us to accept the
widely shiared view that characterizes Eiseiihower's
tuitional security policy as intemiatioihlist and. in the
te i-ns of the ii iies, 'libheralI." If t he pol1icy suiibst ante
hypothesis is Correct, We Should finld thatl liberTal inl (iol-
gress gave the Republ)1ica n Preside nt uinuisu aIlly stronog
sup~port while conservatives, especially conservative Dlei-
ocra t ' vot nig wit hou t t he pll 11of) pant v. gave hinin
unusually weak Support. TFhis is exact lV What I iappened.
Northierrn Democrats, almost all of whoim were liberal.
gave the Presidlent itimpressive levels o fnat i lial seci nrit v
polic:y Support For memJber-s of dieC opposition part\ While
Southern 1)emocrais, alniost all of' whomii were toliservNa-
tive, awarded himA considerably less stipp)it I, less t hain Ion
any future Republican Preidnt Republioaiis. morn
between their generally conservativ e views and the
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1)olicies of their party, leader. ac-ordled the Presidlent less
sutpport thban their party cohorts gave future Republican
PresidIents. In the House they' actunally' gave Eisenh ower
less Supp1 or't than did the Northern Demiocrats.:7

The evidenice is consistent with the argument that
the two presidlencies condluct of' the I1950s was a product
of the substance of IWesident Eisenhower's natijonal
security policies. On the other band, the evidlence dtoes
not support hypotheses emphasizing bipartisanship-
deference or the relative advantages of' the Chief Execu-
ti.te. As5 0111 diSCLIi.,aOn1 o~lou thbird hypothesis (lemon01-
strates, similar levels Of' Support (10 not necessarily
indIicate bipartisanship.

The weakness of' the bipartisan-dleference ]ivpot hesis
should not really come as a surprise. In their work o(m thle
uses of' history. Neustacit and~ MIay' term t 1w of~t-citedM
bipartisan national SeCttritV policy Consensus Of' tile 'JIi'-
man and Eisenhower y'ears "almost l)ui'e fantasy
I nsteadI, this era was characterized by -bitter, partisan,
and~ u~tterly ('Oi~l1Sens-f'ree debate. '>

We have seetn why the twxo piesidlencies 'ondultct
occu rred (durinig thle Eisetnhower adminiiist rat ion. but wvhx'
did it decline Utnder' Succeedling 1PieSiodeii[Sý IPi'cbablv the
most commiioni exp~lanadtionflIocuses Oii tilie warl ini Vict-
taiam. Ihe argumetnt thbat thbe war shattered a bipait isan
consensuis on national securi tyt policy, einergized ci ligi'es-
sional oplposi tion to andI skepjt icisim of' be (Chief lxcc Li-
tive, andl enicouragedl the dlevelopmieint of' staf'f' resi ii ies
in the L~egislautvtr is too well knowtn. Untder' these condi-
tions we wouldl expect a broad (decrease in Priesidlenitial
ntit onal securi tyv policy Su ppor't.

We have seen, however, that the it"W) lt-esitlenci('es
Co~nduci(t was never based onl bipartisanshii p, deferenice. orii
relative advantage. Nloreox'ei . general support for
Presidential riatiotial sec'urity policy did not fall afteri
Viet naiun. In the levels of' nat ionial Securty ptoi licy slitppl ~I'
for the Presidenit in sumtimary f'ormi. (table I ) the I Csul ts.
are stri'iking. D)espite All the (differen ces all( u g thle PIsc'i-
(ittit s anfil(tle ('omiposit ion of' Cogese and~T5~ diilesp~ite illw
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eXtraor-diiar-V even ts thrlough Which thle c 11funi passed-
SUppOrt fOr thle President's nat ion!al sec~uii ii poldicies has

remaine( iemarkablv stable (with the priaitl ext l)!ion of'
Xw-na ninloll Su/Ip1ort iii the HouseC.

There is rt() question that Vjet nani wýas a 1traumlaic
experience hor the nation. ( Utinld ht servetl as a (dal vst
fOr umre exten~ive aiid in telvivie delehe over nat oiial
security policy andi the potential for greater lest raints on
the President. Yet, as we have seeni. it (does 1runI follow that
in the end the P~residenit received less support f roim Con-
gress any numoe than the increased Use Of pIMOiSiM 5iisfo
the legislative veto iti nat ionial securHity po licv mnatters ledl
to aii increase in actual conmtrajints on lie Whiit e H ouse.

To explain the dleclinie in t w presideiicies c( Iii( nt

following the Eisenhower years. we lnuist locus oin the
condlitzions that uintlerlav it in the 19¶ 50 Is le tw WI I )s-
tiencies co~ndIuct was (in fined to Ithli opposi t ion pld tx.
Eisenhower's counbiuiation of coiiservartive (lollesih pol-
icis andt iiieriiatioialist natioal securtity v miices (I I itedl

suppoxt biorn liberal Democrats 5o 1(11 aitci hate orea tn)
the gap bet weeri (lomstit arid nation ial secu]rK~ lmOl
sulpp0ort Upon Which thle two presidlencies (eeus

Succeedinig Republicaii Preside, ts (ornit u et toI oft ci
contservative lolmestic poIlicies. hut" their -hawkish'
na tiotli sa!ecrity poklcies ii loligo. apilealcd to) N lit heru

oIbtaini relat ively stlo~ng supp~lort lioii Soutoiieii 1)eino-
(rats ( typically, t hey received Suii ppIe s tI han iKen -

iiedy or Johnsoii). Thuts we Sesonie signs (dI two

presitlenltfe ((111111(. Att thle (0 isisticit les~po lses oIIt ()I)i-

SeivatiVe SOut iOriIemICr1 CHOIalto5 1(1 UIisetai ixe RepubiIlicanl
Presidents inhibited the deve\lopiiieiii od Sssieiiatic dii'-
fetenClces b~etwxeen national sc(11i1\it and llilsi policx

D~em~crat ic Presidlent s 51111 hll reci 'e Ihnc sip 1 0mSpo II
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oypjositioI fla Iio IIii:, Sc [II i~ I\ p) I I( its 'I I, It I Ini o, mI gc-

lijal. thlis tlil~ltc illed thet bas~is fr hit I~m p)ti cidcmi(ts

III (1.111L thell-C iS ICSS W( HICI tXM )l C)~i( lI( it B.5 t (I ittuct(
Ili hallmetis (om lill ) tile c (ct VAý a dcs(iitioii of ali
iimp)oiiIaht ( hiala(tIcristit ill iiaiioiiial(Ii \o~ miakinig, it \\ais

Ia"-gck ia slimlvit-Icrli phi.iioiili4 im.. AN ain cxpIaiialioii tot

tile apl Iiitmv liIa~t'yittlia sIll Oit\alt(i h)II j~ji( thic)(1

Support t1)5 coiicc of j~tile. f~orest I~t'itIicives. hot1cVsi(It'ii-

I-fcclit-c aIm fee id i ll(~jhX t'i ataioitlv ý,cilc po1ti(ti

oli~llltii.t S41 tloia ~ ~iitsti )oit\ liaci suppllu illtc idd

C.tl tlit IPicsidcltit (hetaid Cmt)Ict 4 ot('t)It aionlf ijj4

12,i455. 4Iicad ofi t(m siif j)4icko is tju t si t 4)1 tL, rct t11

(hI isc~ it' (1)14 .It (misi( pflio h malters l~O Itt 51i11)l thet Chie
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leadlership on inational securlityV policy, its iii all other areas
of' policy, is leadership at the ma rgins. Rarely are Presi-
(lents inl a position to create through thenr own leadlership
op portunit ites f'or major changes in policy. They mlay
exp~loi t I'a orable cond~lit ions in their environ ments to
bring about policy change, however. Ani aroused pub~lic, at
favorab~le party, Ibalance in Congress, or events abroad can
providle the setting for- successfuLl Presidlential initiatives
ini national security po~licy.

(jo,,chsioll

There is no question that the Founding Fat hers
bequeathed the President a formidable challenge when
they Conist ructedl the Constitution's separation of powers.
Not only- (loes the Chief' LxeCUnive require the acquies-
cenuce if i nd epend(ent po)lit ical actors to es ta 11s h at
national Security policy, 1)ut these other pa~rticipanits,
including the public, often view issues dilferentlv than
the White House and are not dependably responsive to
the Prcsident's efforts at leadership.

The obstaces to Presidenitial leadlership) may be d1is-
tressing to soiiiC olbserivrs, especially those who vah ue
continuity. secrecy. and dlispatch in the conduct ot'
tnationial secu ritv policy. Yet historical p~erspective is ist'-

fu i here. (on g ress has been in thima tel in vol vedl in
national securiit v matters from the b~eginning, and this is
what the A\mer'icanl people dlesire and how the Fra iners
dlesigned the syst emi. It is byIt( I0 tea us clear thiat the
executiv e branich has at monopoly on w\isdoml or that
national Securnity p)0 )icy Cannlo)t benefCit frontit a (leilbratkie
process, even at the( c )st o f speed and secrecy in act ioni .

Mioreover. Ai is not alpparent that congriessional
involveiniiei ill niationlal secur-ity l)oli( v has been
extreelyc costly to the nation", bug-i 411 interests.
AltIhough one (an cie cases in whic (Am igress may have
acted unwisely there are an equal intumber of ilistances in
which1 the exectlitie lbramItc call bc saflyx a( (used of thec
same11 failinug. A\t thC SJimie ti1me, there alel-( IW eXaiiipleN inl
whic ItIhe President has Simpily been uiiable to act in an
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emergency because of systemic constraints. The War
Powers Resolution, the most notable effort of Congress to
formally constrain the President, has not proven to be a
significant restriction, and systematic evidence shows
that Presidents have not reduced the use of force in
international relations over the past decade.?

Congress and the public are most likely to be con-
cerned with national security affairs when the issues
involved are salient to them. Their participation is
entirely appropriate because such matters are usually at
the core of defense and foreign policy. It is difficult to
articulate a view of democratic government that does not
accord citizens and their elected representatives a central
role in important matters of national security policy. In
addition, Chief Executives in a democracy need the
support of the people if they are to successfully establish
and implement policies that require sacrifice and moral
commitmnents.

By examining the strategic position of Presidential
leadership, we enrich our understanding of the nature of
making national security policy in the United States. We
must accept disagreement between the President and
Congress as inevitable and adjust our expectations of
Presidential leadership accordingly, recognizing that effi-
ciency is not the only criterion by which we evaluate gov-
ernment. At the same time, we should not forget that the
lPresident remains the predominant figure in making US
national security policy because of both his role in initiat-
ing policy and his constitutional authority to take some
actions in the national security realm without
congressional app)roval.

Increasing the potential of' Presidential leadership.
and thus providing more latitude for rapid pol(icy change.
would require more than changing the occupant of the
()val Office. It wotuld necessitate Changing the p)Olitical
system. Moreover, providing the appropriate ei nvir m -
mient fo)r dominant Presidential leadership would require
alierations in American political culture as well as the
revamping ()f American political institutiios.n'.
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XECUTIVE
PREROGATIVES, THE
CONSTITUT ION, AND
NATIONAL SECURITY

By JOSEPH E. GOLDBERG
National Defense Iniversitv

Whatever the extent of Presidential pol'WC on mole tranqnil
occasions, and whatever the rig-ht of the Pre'sident to executet
legislative programs as he ,wr fit without reporting tf.e otode o/
execution to GoLgiuh ,. the tingle l're'•,itltial puip)oe IiAcherd
on this record iv, to / h/fi lnl/y execute the laws In a(Ctin.Tg /n (i0
emergency to maintain the statfu quo. there'y [n'e- 'enting. (ollaptrM
of the hegiMlativi program.i until (7ongre.s.x (nhl( ait.

-(Chiei Justlce Frederick M.I. \'iuosm

EDMUND BURKE, ITHE (;RIAT FI,(HTEEN Fi-(CEN FIRY BRIT-

ish philosopher, carefully distinguished between pruden-
tial judgment and 'Inetaphysical" or theoretical"
reasoning. Prudence was lhe concern of the statesiman
and the statesmans co(mern was with the good of a par-
ticular regime. while the ljhihm()pheWs (5 )nccrn was with
truth, which is abstract an(d not necessarily ro()(ted in a
concrete political circumstan(e.

The delegates to the Federal ( o xenthion (f 1787
met in Philadelphia to resolve tlie ma))r issue of the
motment The Founiding Fathers were conccrned with the
circuimstances surr()undting a particular c( lcrete political
cir(enmstaMc: an M( c)tcol realization )ll) ht1c AI \i(les of

l'his papr) % was til/si publishc(I ill he .l lowt/u Cflmmu ht/ (Queo le?/C .
Spnitg 19M8.
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( OlCo lL1edertjif which hlad servedl its the goveri-ing- iist inl-
Inent sin1ce Ind~epend~enice f~rom G reat B3ritai n. had not
provided sound government.' There was general -oii-
sens Lis amiong the delegates that the 'Articles of' (on -

federation had resulIted in at feeblle union. and that there
Hltist be an energetic execu~tive Under at rCpUblican formI
of' government. They' were, however, aware of' the diffii-
CultV iIII)OSed 1)V the necessity, of' reconcillnu these t-wo
conditions, anid there was disagreeenitt -as to ways of*
resolving the tension between republican energy and
r-ej)bliWCan virt-ttie.

Although the Founding Fathers were statesmen, not
philosophers, t hey, h)ad r-efleCted u p)otI both thle phi-
losophic theories of' politics ats well ats thle ainnals of p)oliti-
cal l11fe. The founding of' the American Repu blic.
COn)SCqtientlv. is one of those rare moments lin history that
combine dleliberation and action.

Repubibcan (Government

B~ot h the Federal'sts, w ho adlvocatedl an exIteinded
commifercial republlic, and the ant I- Federa lists. who still-
p0)Mte(1 at small agrarilan r-epul)ic, algreed that thle r-epubli-
c.an forml of, government was mnost dJesjirable. 2 No other
Form of' govern menmt, Mvadison w~rote lil 1'ederali.%/, No. 39,
-would1( be reconcilable with the gen ius of* the peop~le W'
A inerica..."A r-epn bIican f'orm of giovern inew Mi ad ison
coniitiltC(1 Is

it governmient which derives all its power~s dII rut I or
indretlyf'om il gratbodyoftep pl.adI

adin~fisteredi~ b\ personis hioldhing their offi~cs duiniilg l)Ic~t-
suirc. for ;I h11itmied period, or duriniig good biwlimvor. It Is
vsosent/a/ to Such at governiieiit tiat it he derived huoun dhe
grcat bodly of tile So(.cit%, not1 front M)i iiiU)IisidelaIctl
lWopl)0Itorl. or a fa-vorel olass of' It....

Madison's ('XposI1Iion of, the piii iciples ofI 1t lie rpti lliC(.ii
f orti is tiru O tle (oil cvtiio)lop W- O fili ew )c\ krd rc/nih/it an
Oro ni lhe L.atin w's /nih/iai. literally. 't ie p 1)(1 ii ilg')
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The great debate that took place within the Constitu-
tional Convention was not over the desirability of republi-

can government but how best to preserve the virtues of
republican government while securing the natural rights
of American citizens. The intent of the republican gov-
ernment is to secure the natural rights of its citizens. In
this sense, the ends of government stated in the Preamble
to the Constitution reflect the modern natural rights doc-
trines of Hobbes and Locke, which constitute the inform-
ing principles of modern liberal democracies. Thus, to
ensure man's natural rights, government is bound to rule
by law. Both governed and governing are bound by law
itself to ensure that the law is promulgated in an accept-
able way, that the law is known, and that the law is
applied e(Jually. The fundamental law, the Constitution,
provides the procedures by which law is promulgated and
applied. The great theoretical cont ;ibution that the
Founding Fathers made to the science of politics was the
construction of a form of government that provided
republican cures for republican ills.

E'.stablish/ meot f a RepublHan li'rsidtemx

Following the Revolutionary W\ar, State consti tu -
tions-with but few exceptions-established weak execu-
tive branches of government. Strong execuir t ,es were
identified in the minds of the people as a threat to their
individual liberties. (;harles Thatch points out in his clas-
sic sttidv, 7"ih Crealion of the Apmerican Pirtihler. that the
outstanding characteristics of' the chief magist racv in the
States were short terms, strict limitations ( a reeligibility,
arid election by the legislature.3 State executives could lay
no real claim to executive independence from the legisla-
tive will, resulting in State governments that were unable
to moderate the (lemands of the people and proidle

stable government. Speaking on the floor of the (onstiti-
tioail (Conventiol, ,lames Madison characterized the
lessons drawn from the state experiences:
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Experience hiad proved it tendency in our governments to
throw all power into( the legislative vortex. The Executives
of'the States atre in general little niore t han ii phe-sý thle
legisllatures onuimpotent. If nio effective check be devisedI
f'or restratining the instability and encroachmient of hle
latter, at revolution of' some kind or the other would be
inevitable.I

Article VIII of' thle Articles of' Con federation
pro\ ide(I f'or the establishmen(11t of' at Commiittee of* the
States composed ofI onec delegate from each of' the States.
T[he coimmnittlee a pj)oii, ted other comminit tees and civil
of~ficers ntecessary- to conduoct thle general aiTairs of' the
nation, and 'romi the Committee of' the States one dlele-
gate wotild be selected to serve "iii thle off ice of' presi-
(kilt." His term of office was limited to one year and hIls
general responsibilities were those of' at presidling of-ficer.
Like the State experiences, the lessons learnedl froin thle
years tunder thle Aricl ies of' Confederation p~oiintedl to the
ineed f'or at strong executitive c'apable of- providing strong
adm ininist rat ion andl etfect ive leadership.

Both the State amd national exp~eriences tinder the
Ariclt i()ICo' ( .'o idfedcratioil demonstriatedI the dlangeis of'
governmenemts i iieste(I with IinSo fficien t means to fuilfill
lie r'espoinsibilit ies en~t rusted to t hemn by the people. The

(critical task for- thle architects of' the American regime was
to (create anl energetic exec'utive comp1 atible with the
rep~ublican f'orm of' government. Both Federalists and
anti- Federalists recognized the v'alue of' anl energetic
executi ive.

Writing inI Fedcra/is!i, No. 70, Alexander Hamilton
expiressedl the view that "energy inI thle Execuitive is a lead-
tng c'haracter' ]ii the definiltion of' good gov'ernment. It Is
essential to t lie- protection of' thle cotmmuniity against for)]-
emgti attacks; it is not less esseiitial to the steady' adminl-
istrat ion of' the la ws..."As de TIocqtmevil Ic observed,
"1'hle lawgivers of' thle Un tion app~reciatedl thfat the execti-
tive p~ow~er culit d not worit hil and~ profitably carry'~ oLut Its
task tinless it wais given more stability anid strmengthI thanl
wecre granted In thle indiv'idumal states .'
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One of the leading anti-Federalists, George Mason,
argued on the floor of the Constitutional (Convention on
June 4 that one of the advantages of a unitary executive
was the "secresy [sic], the dispatch, the vigor and energy
which the government will derive fcom it, especially in
time of war." 7 Mason quickly pointed out that despite his
belief that a strong executive was necessary, "the govern-
merit will of course degenerate ... into a monarchv-a
government so contrary to the genius of the people that
they will reject even the appearance of it."' As was the
case with many of the anti-Federalists, Mason feared that
the power of a unitary executive would be directed
against the freedom of the States.

Despite his recognition that executive energy was
desirable, he proposed the creation of a multiple execu-
tive consisting of three persons, one each from the north-
ern, middle, and southern states. This scheme would
have created an executive incapable of good government.
But such an executive would have been incapable of
mischief at the expense of the States.

At the other extreme Alexander Hamilton argued
that there could not be good government without a good
executive, a view he later articulated in Federalist, No. 70,
when he contended that "we ought to go as far in order
to attain stability and permanency, as republican princl-
ples will admit.9 Republican principle, he proposed,
would allow the establishment of a legislature in which
one branch, the Senate, held their offices for life or for
good behavior and an executive was elected to serve dur-
ing good behavior. A convincing argument can be made
that Hamilton conceived of a strong republican executive
and a permanent Senate as a means of restraining the
excesses of popular government, but the recognition of
such excesses does not mean that Hamilton was an enemy
of republicanism. Hamilton's sober reflections on the
strengths and weaknesses of the form of government he
most desired are reminiscent of the statesman's careful
reflections on political principles. He was not a blind
partisan of republicanism, but a thoughtful one.
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Ihle Comll]int HInet to r-epubhcaii principles was so per-
vasive among both Federalists and anti-Federalis-ts that
the am hor-s of' tile Federalist PaIpers (inl this case Flaniilioii)
wer-e f'Orce(1 to olenNv that I he executive dlepartmen t of- the
propiosed government was the embryo oF at ktn re mon-
archv. Fedteralist, No. 67 thr-ough No. 71, emnphasiied the
republican character of' the proposedl Presidency and
careful ,iv argued that the A merican excon titive branch
would not resemble the British mnloarclh. 'I hie fact that
Hamilton couStruLCtedi his arguments to show that the
P~residency was consistent with the genius Of reCpublican
govern ment demonstrates the strength of' the fecar of'
growing monarchism amiong the 01)positionl.

Whether Or not Hamiltoni believed that his proposal
Couild be adopted canniot be answered, but therec is little:
question that Hamnilton's plan Introduced Into) tIile :onisti-
tuitional deliberations thle most explicit statement f~avorinlg
a strong national executive with relpUblican energy. In
I'derahit. No. 70 through No. 77. Hamilton idlentified the
ingredients of' an energetic executive: u nity. duration.
adIequate provision Ior its support. ando Comiipetent

A unitary executive, Hamilton states inl Federahl/. No.
70, is more conducive to "decision. activitv, se~crecy, and
dispatch.** An executive consisting of two or more Is
always in dlan ger of' differences, thus Inviting dlissension
within the branch. Fu rther, Such dissension would
weaken the d ignity and authority Of' thle office, Which
would inl turn Fru~trate "the most iniPIlorant m'leasurles of
the government, in the most critical emergencies of the
state."'( Such disputes within it pluiral executive would, he
emphasized, open the: community to ir'reconcilable
f'actional dispute.

IHamilton contended in [ederalist, No. 70, that unlike
the executive branch, where quickness of' action is
desirable, "In the legislature, promptitnole of decisHon is
oftenet an evil than at beniefit." I A decision or resolutic on
Of' anl Issue, Hamilton argted, Suggests that tHe
opposition has been put to ret legislature. ri like an
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Cexecutive. b~l~elneSf its IrinifereiCleS o1' opinion prMSCIse
b~ecause such differences f'orce the hody' to be (lelilblea-
live. Delib~erat ion and clirCu mspectioii are tieoessarv to
mo(derate the excesses of' the majority. 'While dissension is
app1ro priate f'or the dIelib~erative lody, sichI dlissensio lits

miapp)ropriate and harmiful to thle role of thle executive
bC~atlSC con f~lit weiikeiis the necessaryý ingred lei) ts-vwo~r
and~ exIpe(Iitioii-so vital to the of fice. This is part icuilarly
trueI With1 regar-d to the President's ability to (olit( tu( w\ar.
"Inl tile coniduct of war, lin which the energy of'the E~xecui-
tive is thle bulwark of the national securitv. ever\ thing
would b)e to be ap)prehendedl from its plurality. ''I As
Ham iltoni later ar-gued lin Federa/i~st, No. 74. -'Of' all hie
cares or concerns of' government, the (direction of' war
ino(st pectuliarly demands those qualities which dlistinguish
the exercise of' power by a single hand.' 3 : The coniduc~t of'
w ar i. e adds, requ~ir-es di rectIiiig and1( emniployvinig t he
common strength of' the nationl.

Dc Towqueville sumnmanhzes the dileunnia of' Execui-
tive Power. "T'he American lawgivers had at (lii ictilt task
to fitfflb I; tilie\, wanut ed to create ali exe:u ti ye power
depeindlent ()it the niajorit v that vet should be suifficient lv
stroing to act freely onl its own wit hini its proper sphereC." II

The Presidency, cons qtienltlv, lut11is be Uiti(leist~od in1
light of (the enitire strutcture establislhed at thle (>mstitul-
tiona(Conv~entioin. As tie TcquevlClIe and Hamilton state.

at repubii )1iani govern ment dlependls u poni tilie niap rit v.
Thie (list ribution of' power, or more properly stated. tie
assignment of' execuitive resp~onsib~ilities, was Ipurlposefullv
dlesignedl. [he "fr-amers- (list rihuted f'unctions colnsidleredl
to be natuiral to each of' the branches of- gover-niicnimt
(lespite thle existence of'soniic areas of ambiguiN . [lie (its-
trilbutioii oft the war-ma king powers is ani exatmpile o f this

Ali add it ionial reasoni led the f Ou nders to be~liee that
tlie countrt woud b(le saferl wit Ii tilie P~residen t ill ((litro(

of thle inilita ry. Federalil"S, No. 1 0. Identifies lhe lprolpeiisii
of poptl~r governnmei1cit to fall victiml to the (langelrlus
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vice of faction-especially majoritY faction.15 Irrespons-
ible majorities, acting in response to the spirit of the
moment, constitute a greater threat to popular govern-
ment than the potential dangers of monarchy and aristoc-
racy.

For Hamilton the Presidency should be a check upon
the excesses of the populace, and Gouverneur Morris
went so tar on July 19 as to argue that it was necessary
for the executive to be the "guardian of the people, even
of the lower classes, agst. Legislative tyranny, against the
Great & the wealthy who in the course of things will nec-
essarily compose-the Legislative body."''1 At the time of
the founding, legislative tyranny was feared as much if
not more than executive tyranny. This, in fact, was the
original justification for the creation of a bicameral legis-
lature: to retard legislative action and promote delibera-
tion. De Tocqueville observed that "the Americans could
not eliminate that tendency which leads legislative assem-
blies to take over the government, but they did make it
less irresistible."' 7 De Tocqueville's observation, in tact,
parallels that made in Federalist, No. 71, where Hamilton
added, "In governments purely republican, this tendency
is almost irresistible.""' Hamilton's argument is worth
stating at length:

The representatives of the people, in a popular assembly,
seem sometimes to fancy that they are the people them-
selves, and betray strong symptoms of impatience and dis-
gust at the least sign of opposition from any other
quarter; as if the exercise of its rights, by either the execu-
tive or judiciary, were a breach of their privilege and an
outrage to their dignity. They often appear disposed to
exert an imperious control over the other departments;
and as they commonly have the people on their side, they
always act with such momentum as to make it very diffi-
cult for the other members of the government to maintain
the balance of the Constitution."9

James Madison, writing in Federalist, No. 51, recog-
nized that the Constitution was designed to check the
Congress (as mentioned above by dividing the legislature
into two branches, each one having different modes of
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election and difterent principles of action) and firitifv the
executive branch. Each branch of government was given
SuIfficient constitutional means anrd personal motives
to resist encroachment by the other. In Madison's words,
"Ambition must be made to counteract ambition.
The interest of the man must be connected with the
constitutional rights of the place."2-'

There is little doubt that the control of the inilitarv
was viewedi as a necessary but potentialli dangerous
weapon of power. The Founding Fathers recognized the
dangers that a standing a,'mv posed to the fiberties of ,
country, but they also recognized that a primal-v failing of
the Articles of* Confederation was their inabilitv to guar-
antee support for the adequate detfense against both For-
eign attack or domestic instability. The Constitution
entrusted an army to the national government and not
the State governments. For this fundamental law, the
authors were required to provide adequate justification.
In Federih.sl, No. 25, Hamilton observes that because the
armi potentially was such a dangerous weapon of po%%er,
it was better to entrust such authority in those hands ",f4
which the people are most likely to be jealous, than iII
those of which they are least likely to be jealous." 2' ()If

special interest is Hamilton's reference to a now familiar
theme, "For it is a truth, which the experience of ages has
attested, that the people are always most in danger when
the means of injuring their rights are in the possession of
those of whom they entertain the least suspicion."22

Hamilton, in Federali5t, No. 69, compared the Presi-
dent's power as Commander in Chief with that possessed
by the British monarch and the governor of New York,
the State whose constitution provided its executive with
the greatest amount of power. Hamilton emphasized that
in comparison to both offices, the Presidential authoriza-
tion is limited by the fact that he "will have only the occa-
sional command of such part of the militia of the nation
as by legislative provision may be called into actual service
of the Union." Second, whereas the Presidential authority
enables him to be the supreme commander and director
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of the military and naval forces, the British king can both
declare war and raise and regulate the armies and
fleets. 23 The entire point of Federalist, No. 69, is to dem-
onstrate how limited the Presidential grant is in coin-
parison to other executives.

The power to conduct or wage war and the constitu-
tional authority as Commander in Chief were viewed as
executive responsibilities because of the ability of the uni-

tary executive to act with secrecy, dispatch. vigor, and
energy and because the executive was more likely to be
scrndnizcd for abuse of power than the legislature within
a republican form of' government.

The End5 of Republican Government

The Founding Fathers believed that the constitu-
tional design of the proposed republic would provide the
means by which the abuse of power could be prevented.
Essential to that design was the provision of sufficient
strength so that the government could fulfill the desired
ends. John Marshall characterized Alexander Hamilton's
opinion on this matter:

It was known that, in his judgment, the constitution of the
United States was rather chargeable with imbecility, than
censurable for its too great strength; and that the real
sources of danger to American happiness and liberty.
were to be found in its want of the means to effect the
objects of its institutions;-in its being exposed to the
encroachments of the states,-not in magnitude of its
powers."'

How much power must be granted to the newly cre-
ated government could not be ascertained with precision.
As John Marshall was later to argue in McCulloch v. Mary-
land, "the government, which has a right to do an act and
has imposed oi, it the duty of performing that act, must
according to the dictates of reason, be allowed to select
the means."2 5 The Constitution, unlike a legal code, (lid
not intend to designate "all [of] the subdivisions of ... its
great powers in the Fundamental Law." 2 6 Marshall's

opinion, of course, referred specifically to the powers of
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Co~ngress ~in Opuklltied iii article 1, section M, of the
Conistitutin b ill ht ilie argumienit is applicable !o o t her art i-
cles as well. IfI tile end of govern ment is legit imiate atid
Within tile scopeC of thle (Conistitutionl, thein there is at
ie51)( iSilbil it V to use those Means availab~le.

W\ri tinig iii 1edt',a/v.t, No. 23, H-1amiltoni raised thle
issue of what w~as iiecessarv For the co)mmoni defenise. The
govern menlt mnust raise armnies. huild and equiip fleets.
prescrible iules for the gove iimeiit of hothi, dIirec:t their
operations. adll priovide For t heir Suppjort. What is critical
is H-Iamiltn n's formuliat ion of how thle 1power-s necessary
fori the commloin (defense shou1ld be allocatedl

'I liese p)OWC'i ()tiglit to1 exist 16thlout limnitation). becaulse it
is jillposilble i)to )rcS(' 1 (le ileh the extent anid varietv of
flat ionlal exigencies. m- the coriresp~onden~ft exienit aiid vail-i

eit v&h ofi n' ieas whlichi lia he Ilecessarv to sattisfy then. 27

Because ino) oiie coulId foresee tilie shlape of' dangers that
might arise iii the fiturnr W le iiieans to mneet themn shouild
iiot be shackled withI colnstitle oial restraintis. Hamilton
stressed that '-a gvcrimifent, tile Constituttion of which
rendlers it Uillfit to b lt' rustedl With all thle p)OWx-S which a
free peop)ile o)ught to1 (/('lgate to (Ill governmeut. Would he ali
unsafe andi iinilnro r dep)sitor of the NltIONAL I NTIE-
EStus, w~herever I H ESE. withI propriety be (-oiifidled, the co-
lincidient powvers miay safely accomipany them . -2S

As at sovereign entity, the United States is inivested
with all the powers, rights, immuilities, and privileges rec-
ognizied byV ilternaimolal law. As lames W~ilson described
it, "When tile Unlited States declared their indlependenlce,
they were hounid to receive the Law of' Nations in its
miodern state of pitirity and refinlemlent.- I n 1936,. ] ustice
Sutitherlanid 's C pillion in United ~Stale.Ž v. (hirti.s- Wright
Expw-rt (;pomoPnniif echoed Wilson's position. -By the D~ec-
laration of' Independence, 'the Representatives of the
Un itedi States of America' dleclareddi te United (not the
several) Colonies to) he free alid 'Independlent states' and
as such "o have Tull Power to levy W~ar, conclude Peace,
contract AlIlian ces. establish Commrerc-e and to do all
other Acts andI Thinigs which Indepenident States nmay of
liight olo.-'2(
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Foreign relations power, as such, is exclusively a
power of the national government. Article 1, section 10,

of the Constitution restricts State action" "No State shall
enter into any treaty, alliance or confederation; grant let-
ters of marque and reprisal," or without the caeloent of Con-
gress, enter into any agreement or compact with a foreign
power.

Despite the f'act that the United States is a member of
the fanmily of nations and enjoys those powers of sov-
ereignty, the decision as to how those powers are to be
employed, rights to be maintained, and responsibilities
fulfilled must still be delegated to specific offices. That
specification is done broadly by the Constitution. The
Constitution commits these powers to the political discre-
tion of the President and Congress. And as Marshall

argued in Mlarburx' v. Aladisoll:

This original and supreme will organizes the govern-
ment, and assigns to different departments their respec-
tive powers. It may either stop here, or establish certain
limits not to be transcended by those departments.

The government of the United States is of the latter
description. The powers of the legislature are deftined and
limited; and that those limits may not be mistaken, or for-
gotten, the constitution is written. To what purpose are
powers limited, and to what purpose is that limitation
committed to writing, if these limits may, at any time. be
passed by those intended to be restrained? The d'istinction
between a government with limited and unlimited powers
is abolished, if those limits do not confine the persons on
whom they are imposed, and if acts prohibited and acts
allowed, are of equal obligation.-"'

But though desirous of an energetic government
capable of fulfilling its constitutional ends, the Founding
Fathers imposed limits. Constitutional government is
opposed to arbitrary rule. Unlike arbitrary rule where
heads of government can engage in any activity at their
will for whatever end they may choose, limited govern-
nient restricts both the ends and means of government.

Yet government should be limited for some purpose
or end. F(,- thc Ur nitcd StIaew. ihe limitation is to secure
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the naturial rights of its( ut iieis. IHills, goverIiiiieiit cani be
Iinliited andl~ it tli sainii l ittle tiiiegetti(-a point einppha-
sizedl iil the p)olit ical teaclhiigs ( )f Haillilt ni alid Marshall.
Swaing thlis point In I fl/C(/18/a/e.s it. Mlaurice e, al.. Marshall
Saldl, -[The 1U iite(I StateS' I j)OCet5 are LIMI nustioiiablv
linditedl butt while within those limdis, it is perfect govern-
mnent its any other. havinig all the faculties atld prop)erties
belonging to it goverlnment, with a perfect I ight. to use
theml It-eelvN in order to a~con)mpuish tile objectives of' its
i list it titions. -

Tlitre are iiines. howvever, when a government
coiif'ronts at political situnatjion t hat is unp1 redictable, or
(levates I rini expleiien((' oi expectat ion. The condlition
of war, flor examq~ pix isnot an evervAlaV conwlt on nor is
Civil Uniirest or 'ajln ie of' at ination's financial structure.
'Fle nationial interest mnay require that action be takeni
that either has not been provided tor in hiaw ov would be
contrary to what the law, clearly states. This p~ower to act
accord1in g to disc retoi onFor thle pubilic good wit hout

prescrip~tion of'law-, aiid soiiietimies against it, is the power
of prerogative. P~rero gative receive(1 its clearest statement
in cha pt ie XI of john Li1ocke's *Srond i)'rrti~eo (?I ivil
Govern ment1. Locke stated t hat in t hose instances where
the lam, cani" noprovidle for a remedy. anthoritv io act
"11niust necessarily be left to the (lis i etiohi of* hiin, that
has the Execntive lPower in hIds hands, to b~e ordleredl
by himn, as the pit1)1 ic k goodl a"Ii ad vaniita ge shall
requtiire....

AMV 1)icev's iioinuiental studv, Introdnction to the
Stud ' of the Law of the (ion.slitut,'on. ideintifies tile origin of'
prerogative not with an act of* Parliamneit butt with "'the
resicltie of (liscret ionary or' arbiitriary a nthoiitv, which at
any' given tie is legally left in the handms of' the(rou.
D~icey p)oints otit t hat at one time the king was iii tact ats
well as iii narme "the sovereign.' W iliani Blackstone's
(ThmnnentarieA on the Law. of England. written fromi
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17655-69. suggested in book I that the royal prerogative
was invested in roval hands by the British constitution.
Prerogative was placed in a single hand, Blackstone
argues, f()r the purpose of unanimity, strength, and dis-
p,-_tch. If the power were not unitary, then prerogative
would be subject to many' wills and, "if disunited and
drawing different ways, create weakness in a govern-
nient: and to unite those several wills, and reduce them to
one. is a work o<f more time and delay than exigencies of
state will affOrd.-ý''

)icev argted that from the time of the Norman Con-
(juest to the RevoIlutio of 1688, the Crown (lid possess
niany of the attributes of sovereignty. During the reign of
the Stuarts. the doctrine of prerogative was maintained
not onlv by the king but by those who favored an increase
in roVyal authority.".-I But, he argued, prerogative as
t dC(erstood during genuine monarchical power no longer
existed. Hamilton, writing in Federalist, No. 26, made the
same point as Dicey. With specific reference to the right
of the British monarch to maintain a standing army',
Hamilton points out that prerogative existed in England
for a long time after the Norman Conquest. Gradually,
however, "inroads were ... made upon the prerogative, in
favor of liberty, first by the barons, and afterwards by the
l)eople, till the greatest part of its most formidable
p-etensions became extinct."13 6

The great English historian, T.B. Macaulay, writing
it The History of England, traces the limitations on the
royal prerogative from prohibiting legislation without
parliamentary approval, imposing taxes without parlia-
ientary consent, and limiting the king's administration
of the reahn.3 7

Nevertheless, Dicey believed that the prerogative was
transformed in British Government into parliamentary
co)nventions. We may use the term "prerogative" as

equivalent to the discretionary authority of the executive.
and then lay dohwn that the conventions of the constitLution
are in the main precepts for determining the mode and
spirit in which the prerogative is to be exercised, or (what
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is realh tile same thing) for fixing the manner in whicham' transaction which can legally he done in %irtue <ot the

Royal prerogative (such ,is the making of war or the
declaration of peace) ought to be carried out.:+•

Given the rise of parliamentary supremacy ill Great
Britain, the discretionary power of the monarch was
defined and moderated through the sovereign body. Dis-
cretionarv authority still exists, but that authority is "con-
stitutionalized." Given the fact that the British
Constitution is unwritten and an act of Parliament stands
as the supreme expression of what is necessary for the
public good, the prerogative is no longer monarchical but
now parliamentary. Prerogative, itself, has accompanied
the transformation of the British regime from a mon-
archy to an aristocracy and ultimatelv to a democracy.

Unlike the British Parliament, the American Legisla-
ture is not supreme. Constitutionally, acts of Congress
must be in conformity with the fundamental law. Argu-
ing in Federalist, No. 78, Hamilton emphasized how
important it is for limited constitutional government to
have a judicial branch and not the Legislature or the
Executive to judge legislative action.

"There is nio position which depends on clearer principles,
than that every act of a delegated authority, contrary to
the tenor of the commission under which it is exercised, is
void. No legislative act, therefore, contrary to the Consti-
tution. can be valid. To deny this, would be to affirm, that
the deputy is greater than his principal: that the servant is
above his master; that the representatives of the people
are superior to the people themselves; that men acting by
virtue of powers, may do not only what their powers do
not authorize, but what they forbid.3:9

As Marshall emphasized in Marburv v. Madison, the origi-
nal and supreme will of the people expressed itself in the
Constitution. The authority of that fundamental law
organizes and assigns to different branches their respec-
tive powers-not the Legislature, and not the Executive.
As a consequence, the delegation of' discretionary power
to act for the public good cannot emanate from the Legis-
lature, from the Executive, or from the Court. The
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I~%Cto so act lot th le fpiilhiL 'goo )( (lIi Lst spring fig onl tilie
Consotitutio rI ise If.

]MUes XVilSOIi , MIi i 11I1thiettil (lelegalte to tile (A iItstit _
tiotiatl Cionveintioni fromn Pennisylvan ia. had reviewed tile
qu iestionl of' prerogat ive andi~ Its tbttscs b.\ (Cha rles I anid
later by Parliament itself Ili "Considerations oii thle
Nature adul Extent of' tihe Legislative Atithoritv of' thle
Brit ishi Parliamenti 1 'I774. Wi ls( ii dfid no( t ob~ject to pre-
rogative Itself', bult to filhe abutse o f pl-reo ;t lye. (Am iti(lll(jllg
that ai (IiScrentiolarv power of' actinig where thle laws are
silent, Is absolu Iitely iieCessarl. N, and that t is p~rerogative Is
most l)tIperC-I Clt Iii LiSte~ to the( exec(Ilt b of- thle laws."1
Like Locke, Wi lsoii recognizi ed that the poiwer of pre-
rogatlive exists 'o r tilie pu rpose of se rvin g "pi lbl IC

Freedom or titilitv.
WilIson, like'other delega tes to the Conitst ituitioinal

Convyentiilon. reco~g nized tilie ne ed Ii) r Ii sc ret ion arV
auithority. But like others at thle Ph iladIel phia con vetit ioul
XWilsoii recognizied that the f'-in of' government estab)-
lished by the deliberations wvouldl not perm~it at simple
adaptation oA the Brtitishl for'm. ()ti Jun 1, Wi I ilsoni saidi
that "lhe did not consider t ie( Precrogatives of' the B ritish
Monatia ith s at proper gold i~lei dlefIining the EXecLit ive
power-s. Some of' these prerogativ'es were of' a Legislative
nature. Among others that Of' war & peace &c. The onliy

powerCs lie conceivedl strnetI lv xecutive were those of'
execut inrg thle laws, and~ appointint rg officers. not [ap~per-
taining to and] appolintedl by the I egislature.'' I

WilsonI's.11one I spchCI iS revalng Ii ir a ILIflu)er- of'
reasons. First, tile Const itutiton doe5 not fhd)low% thle British

modlel, itpoint already made. o-n pegaieIsl-s
niot iiien; iOned ill tilie ( oist It tit ionl. Ani exp)licit granit of'

prero~gativ'e powver is not to be founld inl amy of' thle articles
of' thle Constittuuioi. And third, though p)rerogative itself'
is not exp~licitly menitionted l i the( f~utdamental law. many'
of' tilie pow~er-s that ateC associated w%'itl pire togat ive aiffe
explicitly mentioned Iin article 11. Sectioni 2 of the Conlsti-
itutioti prtovidles t lit Pres ilenil t he "power to grant

rep~rieves andh patrdois for)I offeuises against the United
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Stats. ex cj ini taws i &f ipun h lililt as wAel as emtab-

hishing thc Presidenlt cniii it (I)Iladei-i II-(lIIicf of it( ah aIII)
andtwC hvv of tile t'itiiCd States: aiic of thle mIlitiia (it lthe
several Stat cs. when called~ inito IlIec actuial servicC ot thle
Unitued States.� S~ct i( ) 3 grantis that tile Prcsidelt it"shall

receive amblassadIors andI~ oiler puiiblic mflhiiiist5." All oI
these po0wers. to get her %%ithi his Icil l )ra t\ \ti ( power.
owedI thelir origint tile1 IhCflmal prero)gat i\C.

A\lthioughi prerogative itself cannot b~e foundi inl thle
ConIistitutit .10mpoers that om)wC( their oriigi n to preroga-
tiv Call l)C 10)IOWA1 For t his reason. I1Cs(Ieins Lv l)Cm bee
able to) ac t according to) (isc retioli for thle Pulic)i( goodI
without prescrltioii of law miiil somuetitues against it

Wheii. ill 11h0) iludkrme it, Such act ions are nICessary\. AndH.
as expected1. wheriniev such act ions have taken place. the
cotistituiitionalityV of those act ou 5 has bee"i cal led iii I)

CIjueSti( li. Thle fact that (IiscretionarN action c-al take place
and i Ch~elige oilits Uoiistituitiouialitv- istobex ced

First, unlike the Brit ish system, which canl resoke such
matters through acts of IParliament . tilie Amiericaii form
of goverrnitue t has Ill) such easy resolit toti. Beca use
executive act ion Most oftenl touches Uipon thle col)Sittl-
tiotial graiits lofpower giveni to the L.egislatuire, notably inl
the conducitct of tore ign a lA i is, c"fomiIroitation ioccuiirs

between (omi gress and lie President. But because t he
American founiders had the wisdom to derny the strongest
bra nch of' goverinmenti. the ( o igress. thle ultimate
authority to dlecide these issues, tile issues have ultimlately
b~ee n rcst)ilve( thirou gh 0i cosibt iit ioa review by thle

Supreme (0111. 1 'lie foundl~ers thus successfully conlst itui-

tionahized tilie p~ower of prerogative.
InI almost all inistatnces where Presidents have acted iii

the name of' thle public good without CX1)FeSSed U)IiStitti-

tional delegat ioni of' authority, they hav e just i ied their
actions oil coinstit utijonal grounds. These Just ificationis
have recogniziedl d ie lack of exprse 1)5 c( onst itut ionala
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ploi 4liill~ ou ~iga1ilItile ac42,1tioni have\' (olit4ici~lt' that thec
))WiCi\ dlio~II of the (;onst Itutalon itself dependedil( upo)01

Sill CXC(4I III dVt ~l' 4): I hIXC ILISt fif 12( (1iS('1' I)II 1d\ ;dt'(toti

(m1 it~ lhisis of1 IcI (),ti ll at of- of~fic o)i- on tile wV4'l-ing~ of

I kc (,it(, that thet l~imsV be Iaithifuilk exectuted: m.4)1 \

OmmmiiIcr ii it Chie :h f 4)f the Ariii and thic NavIx\
A\ hIuri'al1 0 t'X.1111ilttioI1 ()I 1124 hc 55Issue ishN ol).'ild I h

of (Ilths paper'i. Thie right of (Its( I't tioir dI('iolhl foi'

11chubjll(h goo4 d Nvill (4 lIlt i11142 I unsettled its 14ong a-, ftliiiV

Pic~Ido-I~ltls \\III Iw' forced( to act sw\Iftl. and1( 011411 without
le~slaivtor ( ollstitltio~1dl11 ilithlloI'/at)Iil. 'tIeveI- Is

Si relilgil hII ii lie Foundiing [athje-S, positionl that *(as

11 IN iillJpossilh 14 toI resee or defeine tile extIiit andi( \arietilv

of iiaii1ouiah eXigencielts. or the c()rrespoiidetit centit alit1

\aJ Ic~ o4 f thet Iiiia us wh ith mla \ be4 Ile( esm- to14 sat i.s

tificin t ie l)o'Acr of' nationial (1let114 .ene mst i'42111dii1

111lhinliie(. File greater (alagel' is to Insist 111)01 siric IIN
(014w1421 limnils, 111o0n Cexective action1. Such Iegislatit \41 I()-
latts the( splirit oF the hundamental law and (Mild pIeY-
(1114 , It ale csar i- onse i-equlired fI'O ntat j4)l dc lelelse'.

1, 'itiiiailv.\ tile Is sue of" prerogativ poe t4 ~ ~ i lie (11142-

Holt of1 ( ofildeiice In (lhe experimIent of* fi re g )verullleltlt:

aII aIIII 1)11o 4 haIve trust III elected of~ficials anid the struc -
tllt c) of )c't'iIi leit set ill place to correct iImbalances2 that
liidv a rISe. WVhet her lthe greater (414 ger 14) n'atio~nal hiIbe1!

an freedo 1 I24(1)11rsts wit hi eXecuItive actio 1)1Ill fo reigni a f'fi vlls

unlttieured h\ legislat ive resolultionls 4)1- lii Extctit ke
tiiiAl 14) act (Juic(kl\v in tile realm of' f'oreigii af'fairs

bcaI , )td I*ie41 legislaitiveeii('tiint12i 11LI 1 l lit r'ili ('llcititcdl (picts-

I1 tol. 'I hle ho )I'ti latioui o)1 thle probc lemit hIIls wayý recalls
11 aimii ons %%orN lV4i'( Fiiihder'!1stI. No. 25:

14)i'(igl ima'dcl4i' adi( iui'ite tieIin by~ o)m1 %\eAkiess 14) sci/C
lt-nAckd and4 defenseless priev. b(IetIse, \\e are alfraid

tdial ililll-S. 4 I'eatedl bm (411 choi'e. (1e1 )e1ldci~t ()It 4)11 %\'ill.

miighit tiiluiLingei' iiai liIberiv. bv~ all abuse~ ()I diel InvatiN
ic('4'('N N~l If1) its jInc o'IS 'vill4ti0I.
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I II ilois a I I It lei cgifi g dfti 1- c Ul i t I Id111( i ffl i~s (.i I( l fI la I

ill Ilfcfl \(.I, flalf t , li toI 1,1111 (fofflifelf to tile letq s~ilics )II

sf (ic! \. \\isfi I)0ititioialS \\ill be (..1fltiou, abou(t ft lig

1. thc~ xicIi~lI Ito \\hil~l) Ole~ (I1telt'gis 4 111C liLtii (LLL II ll.l (.(,I-

I i~iii ( .lgl'eSý I"CiAitIMfi 1 787) ILý I--loillf th Li l ti dfe( s Li ( (LI cltat -

lionL. WhUld IS c\ ~iLLL [((ff1 li~t (ielbls ill PhliLladelphiai and ill Ille StlLc

Rffili ilg ( miL nhfiLOs is Whidw hyrne iilf msI\"v i~dw theleegLIus Wth

ftic Arifd is fitheLiscm (S(Sic 0 in p~tmQclii iIL~ihxflif AI VANl~ hiLItml.

See tilt- figLLLLifI aId\anI(ci ILi~t) the F!,/o/s. No. 40~.

2ý. I ailli jht-bled IllMl (ilIl )iaflLmlid. LD( Inlrt -f\ aind I/wL Po/-

t'l(Ili'/ .A RLL Lmfisiiatflimi (di lith I-ffluers, ILIet'ni. Au/irmaIL Poi'(/1IL
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.,/ RES I DENTIAL
TRANSITIONS AND NATIONAL

SECURITY ISSUES

By JAMES P. IFIFFNER
George Mason University

Every ne' Aditnistration feel, it has a manpdate fo'r new foreign
policy...

-ZbIigniew Brzezinski

ON 20 JANUARY 1981. HAMILTON JORDAN WAS ABOARD
Air Force One at Andrews Airfield while Ronald Reagan
was being sworn in as President of the United States. For
the past year Jordan had been handling the negotiations
with Iran for the US hostages, who were about to be
released. Shortly after noon, he called the White House
situation room to ask the status of the hostages. He was
informed that because Jimmy Carter was no longer
President he was not cleared to receive that information.'

This vignette illustrates the suddenness with which
Presidential power in the United States is shifted. In an
important sense, the perceived transition of power, if not
authority, extends back in time to the November election.
If the incumbent is not reelected his influence begins to
wane as foreign governments realize that the President
cannot commit the US Government beyond 20 January
and the permanent bureaucracy slips into neutral gear as
it awaits new direction. The incoming President must
choose a White House staff, appoint a cabinet, select
political appointees to run the executive branch, get con-
trol of the bureaucracy, formulate a budget, and push his
own legislative agenda. 2

183
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The paradox of each Presidential lransitio)n is the
need lo move the goverinmient ihi the direction promised
in tile campaign and vet asstlre continuity. The leadter-
ship inaV change, buti the governieiit of the United
States reimains. It must honor its previous COMllitnients
anid purstle its interests with Conlstanicy. These issues ar-e
Most aCLite \Wheli coiit rol of thIC Presidency changes

l)arties, as it has five tiiles since \om I'd Wal ii.

Policl

Ini every election since 1944, the incuml)ent Presi-
dent has briefed Presidential candidates on national
security issues soon after the nominating conventions.
Outgoing and incoming Presidents take pains to make it
publicly clear that the full power of the Presidency rests
with the incumbent, and sometimes efTfrts also are made
to convey agreement between the old and new admin-
istrations. An example of the rhetoric and dangers of this
is the 1968-69 transition from Johnson to Nixon. After
the 11 November meeting between Johnson and Nixon
they held a news conference to assure US allies and
enemies and the American people that US foreign policy
would be constant. Nixon stated, I gave assurance ... to
the Secretary of State, and, of course, to the President,
that they could speak not just fOr this Administration but
for the Nation, and that means for the next Adniinistra-
tion as well." The Johnson adnministration was pleased,
but Nixon soon had second thoughts about giving the
administration what might have appeared to he a blank
check. He soon amended his statement by saying that lie
would expect to be consulted oii any nmajor decisions.
This was clearly unacceptable to Johnson, who said, "... I
will make whatever decisions the President of the United
States is called on to make between now and January
20th.":3

When newly elected Presidents make the difficult
change From camnpaigning to governlinig, tile\e aie filled
with optimism and what Henry Kissinger called
"charmed innocence." Wheni a new adIn in ist rat iol has
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r-eplalde tile iFICU m Iellt , it feels it has i11(tIll ig 10( le~i ii
f'rom t he outgoing adnmin istrat ion. Ac co rdin g to D1an
Fenn ii who was at personinel recruiter l-Oi Presidlent Ken-
nedy', "We were at little bit hubristic-our jmpressi( Il wais
that there wasn't anl awful lot that they could (1o fr uis
that we couldn't do fbi' ourselves l.. uois. at least, it wais
Iperf'ectly clear that presidlents over two hundred yecars of
American history had screwed everythin g up. The last
thing we wanted to (10 was to pay hie least bit of' at tent iO II

to the terrible Eisenhower adlministration.- Alexander
Haig makes at similar pouint: ''[the tendency is lor- a liew%
admlii nist rat ion]J to b~el ieve that hiist orv be gan oin its
InlaugUration Day, and its predIecessor was totally wrong
abou~t everyth ing, and that all its acts Iin ist t herefore be
cancelled."-

For these reasons, Richard Neustadt counFsels niew%
Presidents to move slowvlv: "Transitions are not forever.
ignorance wears off . Ignorance of' men, role, HistittiI-
tion, policies-and nu~ances wxill wear away."') Buit niew%

administrations are understandably impatient to Inlove
quickly to implement their policies and J)tishI their
agenclas. This impatience is underscored byv the convic-
tion that the greatest window of' opportunilt v f'Or change Y
is a narrow one and it is necessary to take adivantage of it,
According to H. R. Haldeman, "You've got the powXer
now, dlon't listen to anyone else. Your power is goinlg to
start eroding from Janu~ary 20th on,-

The classic case of a transition b)lundler w%-is the Bay
of' Pigs invasion by the Kennedy adlministrat ion thIiree
months after it took office. Planning for the operationl
had begun the previous March by the Eisenhower admijn-
istration, andl Kennedy wats briefed af'ter the elec(th nI
Although Kennedy began with some skepticism, hie 'ldt
pressure to approve the operation soon for- it numb~er of'
political and military reasons. The (CIA was confidlent oA'
success, and( the Joint Chief's of'Staffdild not dolemur fromn
the CI A plans. One aggravating factor was Ke:ine(lv's
camp~aign statements about b~eing roulgh Onl Cuiba,(Calling~
off the Cuba plans af'ter his camp)aign crit icisinls might
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have left Kennedv open to charges that 1l was pulling
back from his promises. Kennedlv gave his final approval
to go forward, b)ut the operation was signilicantly
changed from original plans. He insistedl that US forces
not take part in the operation soi as to preserve p)lausihle
deiiabilitv of US involvement.

When the operation failed miseralblv. Kennedy
asked, "How could I have been so stupidl" In retrospect
he had not examined closely enough the changes that
had been made in the plan or the apparent confidence of
the Joint Chiefs in the CIA plan. It also appears that the
CIA did not take seriously Kennedy's insistence that
there be no direct US military involvement. According to
Allen Dulles, "We felt that when the chips were down-
when the crisis arose in reality. any action required for
success would be authorized rather than permit the
enterprise to fIail."'

Part of the problem was that the administration was
new to the job and the people were new to each other. "I
think it is fair to say." recalled McGeorge BIInd', "that we
all met each other at the entranceway ten days bef'ore
inauguration. '- They dlid not vet have the confidence to
challenge each other or the rest of the Government agen-
cies as was done effectively during the Cuban missile
crisis in 1962. "In this Bay of Pigs affair the new regime's
decision-making showed two striking features, ignorance
and hopefulness. The ignorance was tinged with
innocence, the hopefulness with arrogance.""'

This case raises the broader issue of ongoing covert
plans and operations. Should a new President be
informed of all ongoing plans and be asked explicitlv for
his approval for continuation? Another problem comes
up when infornmal and nonrecorded agreements are
made with foreign governments. For instance. according
to William Bundv, after the 1956 Suez war, Secretary
Dulles assured Israel ini a letter that the Un itcd States
would react to assure the freedom of navigation in the
Gulf' of Acqaba if' it were threatened. lhis commitment
was not conveyed to the new administration in 1961.
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When such a threat occLrred il 1967 the Johnson a(iniii-
istration was embarrassed when presented 1) 1 the govern-
ment of Israel with the letter of which it had no previous
knowledge. I

There has also beenl some (tLestioll about tile infor-
mal agreements and assurances between the United
States and the USSR resulting from the 1962 Cuban mis-
sile crisis. These have reportedly been kept over the years
in loose-leaf' binders in White House safes, rather than
formally recorded ii any systematic way readily available
to new administrations. This lack of a complete, formal
record may have been in part responsible for the 1979
controversy about a Soviet combat brigade in Cuba.

President Nixon campaigned for the Presidency
promising to b)ring an honorable end to the war in Viet-
nam, hoping to emulate President Eiseihower's achie\e-
ment in Korea. After the 1968 elections, when the peace
negotiations in Paris had been deadlocked for several
months over the inability to agree on the legitimate par-
ties to the negotiations, the Nixon camp sent a signal to
South Vietnam that encouraged it to accept a compro-
mise, blurring the issue of who was party to the talks. The
South had been stalling with hopes of getting a better
settlement when the Nixon administration came to office.
This allowed the Johnson administration to leave office
with the negotiations underway. But Henry Kissinger
considered this a mistake because it set the stage for
deadlock on more substantive negotiations and( left
the new administration vulnerat)le to charges of
inflexibility. 12

On other issues the incoming administration was
influential in affecting the policies Of' the outgoing
administration. In its last months in otffice, the lohnson
administration had been seeking a summit with the
Soviets, but Nixon and Kissinger moved to head it off by
communicating through n()n-official channels that the
incoming admiiiistrat io was against it.t*

The Reagan adlministratiion came to oiflice after a
campaign that was very critical oIf President Carter for
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being too soft on the Soviet Union and for letting the
United States be a victim of revolutionarv Iran which
held the US hostages. Thus, President-elect Reagan
refused to be briefed on the hostage situation so as not to
appear to be implicated in the Carter policies and to be
free to criticize the administration. It was not until war
broke out between Iran and Iraq that Reagan agreed to
be briefed by the G(overnment.

With the negotiations dragging on into the last days
of the Carter administration, the Reagan team made a
statement that indicated that negotiations would be
tougher after the new administration took office, en-
couraging Iran to settle with the Carter administration.
On January 18, Reagan agreed to go along with the
package that the Carter administration had negotiated
with the Iranian militants. The hostages were released
shortly after Reagan's inauguration. Later there was
some doubt that the administration would honor the
agreement negotiated by the previous administration
because the new administration did not want to be a part\,
to negotiations with terrorists. It was only after strong
arguments by Secretary of State Haig that tfae President
was convinced that the credibility of the US Government
and our cooperating allies was at stake was it decided
that the agreement would be honored by the United
States. 14

As much as the new administrations want to move
out in new and bold directions and distinguish themselves
from their predecessors, the reality is that continuity with
past policy is the norm.15 Zbigniew Brzezinski writes in
his memoirs, "Every new Administration feels it has a
mandate for new foreign policy ... the new men soon dis-
cover that the problems they face are more intractable
and lasting than they had expected-and the virtues of
continuity come to be appreciated more than the merits
of innovation. Proud claims of originality quietly give way
to statesmanlike appeals for bipartisanship on behalf of
the enduring national interest." 1ý
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Proceus.

In addition to moving to change policy to distinguish
himself from his predecessors and move on his own
agenda, indeed to be able to do this, a new President
must take control of the government. W¥hite House struc-
tures and processes must be established first because the
White House staff and advisory system must be ready to
act immediately. The decisionmaking system must be set
up or each decision will be approached on an ad hoc
basis. This can be particularly dangerous in the national
security area.

The pendulum of White House organization has
oscillated between the formal and the less formal in the
modern Presidency within the underlying trend of
increasing White House control. Presidents trying to dis-
tinguish themselves from their predecessors have often
overreacted in their organizational decisions.

With President Eisenhower's wide experience in mili-
tary and foreign affairs, he was able to dominate national
security decisionmaking. He set up an NSC system with a
formal hierarchical structure, and met with the NSC
weekly for his first two years in office. While Eisenhower
made all major foreign policy decisions, he supported
John Foster Dulles in the running of the State
Department and US foreign policy.

When John Kennedy came to office. he moved
quickly to establish stylistic and organizational dift'erces
between himself and President Eisenhower. He (is-
mantled Eisenhower's elaborate NSC machinery and staff
system and came to rely increasingly on McGeorgc
Bundy as his national security advisor. The Kennedy
administration also marked the beginning of the rise ol
the national security advisor to predominance in foreign
and national security policy.

Richard Nixon came to office determined to remcd\
the personalized and informal approach that Kenned\
took to the office. He wanted to strike a midpoint
between the formality of the Eisenhower administration
and the informality of Kennedy. While Nixon initiallh
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initendled to dlelegate doimest ic policy to his GIIbilet lie
initend~ed to ruin forelign pol icy lu ono thec White House.
"I've always thought thi*S (OII it IA could ILull itSelf domIes-

tically without at Presidlen1t. All v"on nee~d is at (competent

cabinet to I-unl thle cOut itV at home. You need at President
for- foreign policNy no Secreiarv of' State is really
important; the P~residlent makes foreigni j0licy."

Henry Kissin ger was N ixon's National Secu ritv
Ad visor while William Rogers played aI secondai'v role at
the State Department. Nixon had talked albout restoring
the National Security C ounc il to tlil rem~Clh1inet position
it had iii the Eisenho~wer admlinist ration. Kissinger artiCen-
lated the reason fAOr establishing at regularized machiner%
fir national security policy and his criticisms of' the Kenl-
nedy approach: "Thiere exists no regular staflF protedure
for arriving at decisions: instcadl (1( hoc grou~ps are
f'ormed ats the riced arises. .No staff agency to monitor the
carrying out of' decisions Is available. There is no f'ocal
Point for long-range planning on an inter-agency basis.
Withou~t a central admninist rative focuIs, f'oreign policy
turns into a series of iinrelated dlecisionis-cr-isis-ori-entedl.
ad lioc and after-the-fact in nature. We b~ecome the pris-
oners of events.'1 s

Kissinger began to organlize thle national secu~rity pol-
icy ma kitg mcieybf nagu rat ion through
National Security D~ecision Memor01and ur 2 whInch estab)-
lished the primacy of the Naitional Security Ad visor-and
the secondary position of'the State LDepartment-bv abol-
ishing the Senlior I nterdlepart mental Group that State
had dominated. TFhe document was signed1 by Nixon and
ISSUed imnmediately after his inaullguration.

Nixon decided to dIraw making f'oreign policy into
the White House lbecause lie waiited to dlomnilate it-and
also) because hie dhistrustedl the bureauicracy. He believedl
the State D~epartment was too tiedl to tilhe status qulo. too
mu1Lch at part of' the easterni estab~lishmnent, and too slow, to
respotnd. HeI also believed White House advisers had only
one client, thle President. andl shouli r( espjonid imtn11e-
(liately anl(I focus excIlusively Onl Presidential prior01ities.
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Besides this formal avoidance, the White House also
began to use back-channels to circumvent the State
Department. 19

Jimmy Carter came to office after a campaign in
which he was critical of the isolation of the Nixon White
House. Carter promised a return to Cabinet government.
"I believe in Cabinet administration of our government.
There will never be an instance while I am President
when the members of the White House staff dominate or
act in a superior position to the members of our Cabi-
net."20

Carter recruited Cyrus Vance to be his Secretary of
State and assured him that he would be his principal
spokesman on foreign policy and that he would have
direct access to the President without having his views fil-
tered through a national security advisor. While Carter
may have intended this, his choice of Zbigniew Brzezinski
to be his National Security Advisor made it virtually
impossible, and Carter's later decisions supported
Brzezinski's interpretation of his role.

Brzezinski established his dominance in "NSC-2,"
signed by the President on January 19, putting the
National Security Advisor in charge of key interdepart-
mental committees, over the objection of Cyrus Vance.
Brzezinski saw himself not as a neutral broker but as an
advocate for his own perspective. "Coordination is pre-
dominance. I learned that lesson quickly. And the key to
asserting effective coordination was the right of direct
access to the President, in writing, by telephone, or sim-
ply by walking into his office. I was one of three Assist-
ants who had such direct access at any time, not subject to
anyone's control.'"-

Ronald Reagan's first term White House was domi-
nated by the triumvirate of Michael Deaver, Edwin
Meese, and James Baker, each playing a particular role
and performing a certain function. When Reagan took
office he promised to make the Secretary of State his pri-
mary spokesman for foreign policy. In line with this, he
appointed Richard Allen to be his national security
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advisor who took a low visibility approach to the role, in
sharp contrast to his predecessors. Allen reported to the
President through Edwin Meese.

When Alexander Haig was designated Secretary of
State he resolved to be the President's "vicar" in foreign
policy. Before January 20 he negotiated with his cabinet
colleagues an initial Presidential memorandum, NSDD 1,
to establish his primary position and set up a foreign and
national security decisionmaking process. His intention
was to establish his primary role early, before bureaucra-
tic rivals would have a chance to resist his ploy. Shortly
after the inauguration, he gave the document to Edwin
Meese, who put it in his briefcase. It never came out.

Haig felt that the early memorandum establishing
the process "was the findamental organizational reason
why Kissinger, and not Bill Rogers, was the dominant
figure in foreign policy during the Nixon and Ford
administrations."2- But the fundamental reason Kissinger
dominated making foreign policy in the Nixon and Ford
years was that he had the confidence of a President who
wanted it run that way. With that confidence a basic

memorandum, establishing a process for policy making,
is a powerful weapon; without it, it is merely a piece of
paper. But Haig was never to achieve his hoped for status
as vicar because he was not trusted by the White House
and was not seen as a team player. In addition, he
reported to the President through Meese, as did Allen.
Haig did not have regular contact with Reagan, and
when he wrote a memo to the President asking for a one-
hour meeting each week, he received no reply. 23 He
resubmitted his draft of NSDD 1 on February 5 but still
got no response.

As a result of the weak initial status that President
Reagan gave to his National Security Advisor and his
unwillingness to vest confidence in his Secretary of State,
it was not clear who, short of the President, ran foreign

policy in the early Reagan administration.
Ironically, after Reagan appointed George ShultZ, in

whom he did have confidence, the Iran-contra initiatives
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1) the(- National Security Council staff underlcuti thle
Secretalry of, State, leaving him out of' tihe loop Ini major
areas of* US foreign policy. The administrationi that began
its terin with at National Security Advisor clearly sulbordi-
niate to the Secretary of'Statte and with broad declarations
of Caibin~et government endled up vvith unpijrecedenitedl
operations being run by the NS(; staff against thle adlvice
of the Secretaries of'State and D~efense.

The trenld [in the dlevelopment of' the NSC. has been
hioni what began ats a link to the permanent govC-llernmet
an 11t coordinating mechanism to anl orgaiiiat ionl that
cou)l d excludle the official foreign policy-making appa-
rat us. WVhatever thle appropriate role of' thle National
Secoti ritv Adlvisor versuis the Secretaries of* St ate and
D~efense, b~asic procedures must be established. Asidle
f*rom arlgu-ments over what balance should be struck
lbet ween the National Secur11ity Advisor and the Secre-
taries of' State and D)efense, the Unites States does not
have thle luxutiry of' shaking clown at new administration
before these decisions are made. They mu lst be made
bef ore Inauguration.

I'i'sopml~l

One of' the most powerfutl tools that at new President
has to use in taking over the government is the right to
make p~ersonlnel appointments to the executive branch.
But the selection process is also one of' thle most frust rat-
ing- tasks of' at new administration. TIhere seems to lhe no
good way to (t0 the Job. After the election. the new Presi-
(lent-elect is flooded with applications and reconimieiida-
lions for appointments. Selecting appointees f'rom a niong
these manyv appllican ts dloes not solve the prohle'mr its
President Tlaft said, "every time I make an appointment I
create ninte enemies and one ingrate."

j)()t~[(Al.APPO INTEES. New administrations cali-
1101 afford to merely sift through everyt hing that comes
in 'over the t ransoml. ' If' the best and thle brightest aet
be fotund, the administration must have an active recr-tiit -

nien p)rogram. [he problem is that it takes timei to)
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organi ize such an effort, and the design;ations and
ap)pointuentS Must be maide immediately, in the first
weeks and months of the administration.

Over the past few decades, Presidential recruitment
efforts have become Much more elaborate and pro-
fessional. The recruiting that Dan Fenn was doing for
John Kennedy with three people was being (lone for
President Reagan by Pendleton James with 10() assistants.
Now there are more political appointees; they reach fur-
ther down into the bureaucracy; and the White House
has a greater voice in making appointments that were
traditionally (lone at the departmental level.

Along with the increasing number of appointees that
must be handled by the White House Personnel Office
have come increasing delays in bringing officials on
board. In recent admiomistrations, the White House has
been taking a longer time to select its nominees. The pro-
portion of the top 20 positions in the State D)epartment
dlesignated by the President by January 20 has dropped
frotn 55 percent in 1961 to 20 percent in 198, and of
President Reagan's II Assistant Secretaries of State, only
I was in office on May 1. 1981. In filling the top I I posi-
tions at Defense, the proportion has dropped fr,,i 91
percent in 1961 to 18 percent in 1981.2'' The time taken
from nomination to confirmation has also lengthened.
The average numiber of weeks taken to confirm has
Increased from 7 weeks in the Johnson administration to
14 weeks in the Reagan administration.2-

The causes of these increasing delays are many.
There are more political appointees now. so it takes
longer to make selections. More decisions are made in the
WVhite House itself' and the White House Personnel
()ffice is Much busier. The Reagan administration also
screened its candidates miot e tarefully than had its prede-
cess)rs. iThe FBI field investigation takes tiie f r
secuiriity clearances and is often blamed fIo delays in the
appToin|tments process, but the delays caused b%- tie FBI
are often exaggerated and used as an excuse when there
are other reasons ftr Ilte delays.
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Given the increased burden on the White House Per-
sonnel Of|ice in recent administrations and the evident
need to get people on board so that the government can
begin with the new President's agenda, what can be (lone?
Caiudidates should begin immediately after the nomina-
tion to designate members of their staff to think about
personnel appointments. Fhe political dangers of this

delicate task are evident. As John Kennedy observed, the
last candidate to designate his Cabinet before the election
was "President Dewey.'

But an early start is essential, and it can be done by a
small staff that can put together a pool of candidates
arranged into tiers. Fhe operation must be discrete, and
it should concentrate at the sub-Cabinet level. ()Oe of the
key issues that each new administration must decide on
quickly is who will have the authority to make apploint-
mients to the sub-Cabinet. In the 1950s and 1,960s. these
appointments, with some exceptions, were decided upon
by new department Secretaries in putting together their
management teams, even though the appointments were
legally Presidential appointments. Presidents Nixon and

Carter each delegated much of sub-Cabinet selection to
their Cabinet members and came to regret it. They felt
appointees were loyal to the Secretaries and not to the
White House.

The White House staff feels thai the President ought
to be able to designate the appointments fOr his admin-
istration, but department heads believe that it they are to
be held responsible for managing their departments they
ought to have a say in putting together their own mati-

agement teams. Frank Carlucci, with career and political
appointments in several administrations., put it succinctly:
"Spend most of youwr time at the onutset focusing on the
personnel system. Get your appointees in place, have
your own personnel because the first clash \on will have
is with the White House personnel office. And I don't

care whether it is a Republican or a tDemocrat. 1 \von
don't get your own people in place, v\)1i are goiing to end
up being a one-atrmed paper hanger.'""'
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.Fit e it ega iti a(I n IItjs t rat Ion (I eci( Ie( I to )co nI -ditro tII
plhitical app1ointees, whether P~residential or agency head
appointments, directly fr-om the White House. It ran thle
mos5t systemalitic and elaborate personnel operation of' any
adm ininst ration in history. In doing so, its dlefinition of'
lovalt v was narrowly interpreted and excluded Repub-
licans w.ho had worked f'or the Nixon and Ford
adm inilistraitionis as -retreads."

This tension between the White House staff and the
C:ab~inet members over su~b-Cabinet appointments is inevi-
table, and there Is no "right way" to do it, but Cooperation
and1( coordination are essential, and the gr-ounId ruLles
must 1be estab~lishedI early.

(>XREFR Exi~u:L'ix:ES The tendency of- all new
admlinistrations Is to be suspicious of' the members of'the
Career bilre-,au-cracy who run the executive branch. In the
f'oreign policy area, the D)epartment of' State has been
partIiculrly1ý maligned by new Presidents f'Or b~eing too
commnittedl to (lie staltus quIo to tullyIN support any changes
In pl)Oicy. SuIspicion was viruIlent inI the Eisenhower,
Nixon, andi~ Reagan adIministrations. With the breakdown
of the post World War 11 consensuIs On US f'oreign policy
and the polariz~ation of' policy positions, the p~rob~lem has
lbecole wo)rse and has spilled over to affect the DOI) and
CIA ats well.

D~uring the 1981 transition at the CIA. the approach
of'oiie of' the leaders of' the transition teami amounltedl to
"-f .iring every' officer above GS-I 4.-7 IDavid Newsom
recalls that (Iu~i-ig the Reagan transition, the suIspicion Of'
the, State Department was so great that the transition
earn let it be knowni no person hold in iig Presidential

app~ointmeneit f'rom Presideint Carter was to be at iiis or'
her dlesk on janutary 2 1 , 198 1. The niew% admifinistrat ion
(lid not realize that miany of' the Presidential appoint -

ments at the Assistant Secretary' level in the State D~epart-
mlent wereT held by career f'oreign service olFficers and that
thle D)epartment would be significant ly hampered In
ca iy'i ng ou t its d utties if' these career professionals leftt
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their dutities and~ were not rep~laced l iitil thle adminiist ra-
tion imade its nominations andl got theml t hroughi thle Sell-
ate. Alexand(er Haig had to go to thle White House to ask,
for) exceptions to thle genieral ruIle h()I- tile State D~epart -
nient. and( thle White House agreedl to most of thle career
olhcicals staying In their positions until new appointments
were made.

LDavild N ewsom furtither l~lust Iat es thle p roblemn of'
d elavýs in appointments with the iseof- technology tranls-
fer to P~oland in the earlx' days of' the Reagan adlminist ra-
tion. The problem was that there was no one In time
LDef'ense D)epartmnent Who had Su~ffi('cint knowledge of'
the issue to represent the DOD persp~ective at anl inter-
agencv meetin g. [he LDef'eise D~epartment was forced to
hire back by contract an of ticia I ro I it aFormer
administration to stt in on thle mneetings so that the 1)O1
perspective could be pr-esented at the linteragenlcy mleet-
wig.2-

D)espite these early misgivings about the career serv-\
ices, there is a clearly predictable -cycle oI accoiiimoda-
tion- that takes place a fter p)olit ical a ppoi ntees have
worked together with career prof'essionals For at timle.
They soon come to realize that the government cannot b~e
run without expertise, that their institutionial memories
can he iflValu-abIe. and that they are (jilit e r-esponsive to
political leadlershlip. According to Elliot Richardson. "
did find theml easv to work with. I dild find themn compe-
tent .. thle\ saw their own roles inl a manner that vir-tuallv
requiiiredl Political leadership m. lanl vpIreside(ntial
appoiniitees make the gross inist ake of not su if icieiitlv
respecting the people t hey are dlealing with and get
themselves into trouible ats at resu~lt.2

The sooner at new administration recalizes ihat thle
career services are there to help them, thle soo ner t hey
will be able to get oti with the agenda of' thle President.
Thme WXhi te House imutst realize that resistance to its pol-
icies withIini its admiinist rat ion will imove likely\ (-(tme Ir-oni
its owni a ppoiniitees thIian frloml cariee r btirea ticia t s.
Buiireaucrat bashing and [lhe casting of' asp~ersio ns uipon
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the loyalty of the career services in the foreign affairs
area drains morale and makes more difficult the
transition to a new administration.

(Co.t 1/CiMon

What lessons have been learned from contemporary
Presidencies about the transition to a new administration?
There are a number, all having to do in one way or
another with the preservation of continuity within the
necessity of change. It is entirely appropriate for a new
administration to pursue changes in the direction of US
foreign and national security policy. But there ought to
be an understanding that the broad contours of US
national interests are shaped by relatively constant forces
and relations with our allies and adversaries. The rhetoric
ol sharp change can do damage to our international cred-
ibility. In seeking to move out in bold new directions, new
administrations should be mindful of the need for
constancy with our friends and foes.

Continuity with respect to process is also important.
One aspect of this is the need for more complete official
records of formal agreements and informal understand-
ings between the United States and foreign governments.
This problem has been cited by several studies which
have, among other things, urged changes in the Federal
Records Act of 1950) and the Presidential Records Act of
1978.i0 But more important than legal mandates is the
realization that it is in the ongoing interest of the United
States to have complete records of agreements and
negotiations for future administrations to review and
study.

Continuity of process should also include the use of
the professional capacities of the I)epartments of' State,
Defense, and the CIA in foreign, military, and covert
operations, reserving the role of the National Security
Council staff to that of' policy integration and coordina-
tion rather than operational or "off-the-Iooks' projects.
These principles, to be effective, must be established
early in any new administration.
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Discontinuity of personnel is expected at the top
political levels of the government with any change of
President. But the pendulum has swung a considerable
distance from the 1950s and 1960s. We now have more
political appointees, and they are appointed by Presidents

at lower levels in the bureaucracy. A modest reversal of
the swing of the pendulum is in order. This calls for for-
bearance on the part of the new administrations, but the
payoffs are potentially large in terms of institutional
memory and "steady-state" contiol of the government.1

Continuity can a!so be gained by holding over
selected appointecs from previous administrations for the
initial period of a new Presidency, a practice previously
common. The experience of the Carter administration
keeping on William Hyland in the NSC for six months is
instructive. Continuity and institutional memory are built
into government career professionals, and advantage
should be taken of their experience. While a bipartisan
foreign policy may be difficult to achieve, the nonpartisan
implementation of foreign and national security policy is
the mission of the career services.
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SECURITY, AND THE

RISE OF THE
" PRESIDENTIAL BRANCH"

By NELSON W. POLSBY
University of California, Berkeley-

[In the administration of' Franklin Roosevelt,] T here liter-
(lilY was no White Hlouse staff of the modern t.ype. with pol-
Ic. ymaking.1functionis. I-wo ext remely~ pleasant, u nassuming, and
eff icient mnen, Steve Early and Marvin Mcinty- re. hand/ed thn'
P resident's (lay-to-dayv schedule and routine, the donike -y-work of
his pres's relations, and such like. Ther' w~as aI s'cr'tarial raina-
rilloi of highl y competent and dedicated ladies who were led b 'y
"MIiss-Y'' LeHand..I There were also lesser figures to ha ndle
travel arrangements. the enormious flow, of corresl~oudlence. ,aw
the like. Bot that waos that; a nod national policy- was strictlY a
p)rob/em f'or the President, his advisors of the moment (w'ho had
conistant access to the President's of/ice but no office of their ownl
in the W~hite Ho use), and his chosen chiekf.f olde/xi toen ts ando

-joseph Alsop

BNY [HE 'I IME OF T HE REAGAN .XDMINISlRA HON, THE
White Hou~se and its appendages had vastly expanded. In
the field of' national security policy, for example. a 'fter the
National Secuirity Council was discovered to have undIer-
taken an illegal and deeply embarrassing finreign polic%
initiative causing a nationally televised joint hearing by
two committees of' Congress, the Council, under new
management, deployed between 62 and 67 professional
staff members and successfully1 fended off an attempt by
the Secretary of' State to curb the scope of' its activities.

201
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"(•(onilict between the State Department and the
White House," said an elaborate analysis in the New York
Tinnes. "has been a perennial feature of policy-making in
every recent Administration."

In the Carter administration, Secretary of State Cyrus
R. Vance and the National Security Advisor, Zbigniew
Brzezinski, repeatedly clashed over American policy on
the Soviet Union an(i other issues. Alexander NI. Haig,
Jr., lresideint Reagan's first choice as Secretarv of State,
was locked in a bureaucratic war with White House
officials. I

These two lengthy quotations illustrate a major trend
over the last half-century in American Government. They
give evidence of what may be the single most important
development during this most recent period of American
political history, namely the transformation of the Ameri-
can Presidency from a position of leadership of the
executive branch to the centerpiece of what can be called
a separate and distinct branch of government-the "Pres-
idential branch."

There are still a fair number of observers who
remember that in 1937, the President's Committee on
Administrative Management-the Brownlow Commit-
tee-could announce, with good reason, that "the Presi-
dent needs help." Into the White House described by
Joseph Alsop, it was proposed to introduce a half dozen
or so special assistants. This small corps, with its "passion
for anonymity," would form an Executive Office to help
the President do the nation's business. James Fesler quite
rightly points out in his analysis of the committee and its
effects that the emergence of the Presidential branch is in
no sense a fulfillment of the Brownlow Committee's rec-
ommendations, but rather a development on a far
greater and more ambitious scale than the Committee
anticipated, or desired..2 Moreover, the initial cause of the
emergence of this larger development was not the adop-
tion in 1939 of a version of the Brownlow Committee's
recommendations, but rather the burgeoning of special
agencies responsible to the President as a result of the
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demands placed on the national government by World
War I1.

Responsibilities f'or the national economy never
slipped back completely into the private sector after the
war was over, and the Employment Act of 1946 made it
clear that Congress wanted things that way.1 Perhaps the
most significant prewar innovation was the transfer in
1939 of the Bureau of the Budget to the Executive
Office, b)ut it was not until the Johnson administration
that the energetic politicization of that agency began to
take shape. Earlier, to be sure, figures other than career
civil servants were appointed to the directorship of the
Bureau, but that was as far as the political incursions
went.I

In the realm of foreign and defense matters, the fol-
lowing organizational events occurred at the top of the
Government in the immediate postwar era: (1) The estab-
lishment of the National Security Council as a permanent
Presidential organization. (2) The establishment of the
Central Intelligence Agency-an agency growing out of
the wartime Office of Strategic Services and responsible
directly to the President. (3) The consolidation of the mil-
itary departments into a single D)epartment of I)efense
with a Joint Chiefs of Staff and the imposition of a new
layer of Presidential appointees above the service secre-
taries.3 These three organizational innovations-each sig-
nificantly changing the way in which national security
policy was to be made and conducted, and each shifting
responsibilities upward and toward the President person-
ally were the result of a single law, the National Security
Act of 1947.

In addition, (4) there were successive purges and
consolidations of the foreign service through the loyalty-
security programs, Wristonization, and numerous
sequels.

Students of public administration are well aware of
each of these developments in the decade following the
surrender of Japan. It is valuable to contemplate them
fronm the distance that 30-plus years brings, so that we
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can appreciate not only the microconsequences in terms
of changed public policies (e.g., toward mainland China,
or in military procurement) but also in the ways in which
these changes in administrative structure and Functioning
contributed to a grand redesign of Americain
government.

The emergent Presidential branch, as it has
developed over the last half-century, is a more or less
self-contained and self-sufficient organism that cout-
petes-tusually quite successfully-with Congress to ini]u-
ence the main activities of the bureaucratic agencies of
the permanent government-the executive branch. The
Presidential branch consists, in the first place, of the
Executive Office of the President, including nine agencies
(White House Office, Office of Management and Budget,
National Security Council, and so on), a budget of over
$100 million, and a full-time staff of' perhaps 1,400. It
consists also of those Presidential appointees at the top of
the executive branch who choose, in the conduct of their
responsibilities, to respond primarily to White House
leadership rather than to the interest groups served by
their agencies or the bureaucratic needs of the agencies
themselves. This porous definition is helpful in calling
attention to the ragged boundary between the presidency
and the executive branch. 7 This Presidential branch is not
wholly dependent on the executive branch for expert
advice on program formation, and indeed it commonly
holds the executive branch at arms length during annual
budget negotiations, during episodes of program reduc-
tion and cutback, and even during periods of program-
matic innovation, especially in foreign affairs (e.g., the
opening to China).

Waging Tuif War

What role for Congress remains in foreign, defense
and national security affairs in a constitutional structure
dominated by a juggernaut as formidable as the modern
Presidential branch of government? In addressing this
matter, we might take inspiration from the British
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journalist, Walter Bagehot, who, in his famous mistitle(d
treatise called The English Constitution, distinguishes
between efficient and dignified instruments of govern-
ment. He assigns efficiency to Parliament and dignity to
the monarch, who had, he says, three rights: to he
consulted, to encourage, and to warn."

This mode of analysis has proven attractive to a
number of contemporary observers of policy making in
present-day America. They assign efficiency to the Presi-
dency and dignity to Congress and complain that
Congress is not dignified enough. The problem, they say,
is that in foreign affairs, Congress intrudes too much on
the President's constitutional turf to the detriment of
coherence in policy making, steadiness and reliability
in our alliances, and predictability in dealing with
adversaries.

Moreover, it is urged, Congress fails to give enough
running room to those selfless and uniquely valuable
national treasures who formerly were supposed to
embody Brownlow's "passion for anonymity" but have
not lately done so, the President's assistants. Needless to
say, a major source of these complaints is former assist-
ants to the President. Some of them seem to wish to do
away with the separation of powers altogether, get rid of
Congress and the Presidency both, and adopt a system
where the Legislature-if we really must have one-
knuckles under to the Chief Executive-let LIS call this
figure the Prime Minister-especially in foreign affairs.ý'

A more careful reading of Bagehot puts a different
gloss on what it means to be a dignified branch of gov-
ernment. This is the branch, says Bagehot, that mobilizes,
focuses, and instructs public opinion. And more than
merely mobilizing the passing opinions of the public, the
dignified branch elicits deeper sentiments of loyalty to
the political system, and a sense of the legitimacy of the
regime-embodying what we, in the United States, might
call the consent of the governed.

Obviously, Congress does not carry that full burden
in our system. It is a system, after all, of shared powers
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and Congress shares with the President the fact that both
have immediate access to electorates. They are different
electorates, to be sure, but each is every bit as national in
its scope as the electorate of the other. By virtue of the
President's origins in an election, the Presidency is a dig-
nified as well as an efficient office, just as Congress,
through the exercise of its constitutional responsibilities
to legislate, to appropriate, and to advise and consent, is
efficient as well as dignified. Thus in speaking of three
major congressional activities that help to define the role
of Congress in foreign affairs, we further illustrate the
mixture of dignity-that is, public-regarding activity-
and efficiency-that is, activity directed to policy-making
and therefore to congressional- Presidential relations-
that characterizes the modern Congress.

Congress has the right to publicize. Publicity is a fas-
cinating phenomenon and not merely to practitioners of
politics. Max Weber somewhere once said that the
essence of political craftsmanship was knowing when to
make an issue of something, knowing when to fight. Con-
gress and especially the Senate has the right to set a part
of the national agenda through the publicity accorded its
investigations, its debates, and the speeches of its Mem-
bers. The dynamics of agenda setting turn out to be quite
complicated. Frequently the power to publicize is not
merely a device for communicating between community
leaders and followers but actually a device bh which one
set of national leaders communicates with other sets
of leaders also located in Washington by means of
statements directed to general publics.

No doubt it is in part a product of the sheer size of
the policy-making machinery that exists in the American
national government that messages among political
leaders are in Washington frequently sent through pub-
lication in newspapers of general circulation. It is a
method of communication that continuously tests the
public acceptability not only of policy alternatives that
governments have chosen to pursue and defend, but also
of alternatives that may only be proposed or are being
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tentatively considered or arc internally being contested
among agencies of the executive, or the Presidential
branch, or between them. ",

This phenomenon is fre(Luently confusing, and possi-
bly disturbing to foreign observers of our American Gov-
ernment who are use(d to far more compact, secretive and
less extensive policy-making machinery, Moreover, this
can be handled in our system for good or ill. For a bad
example, we might remember what Senator Joseph
McCarthy did in the early 1950s to the career services of
the Department of State and the US Information Agency
by his misuse of the power to publicize-and we might
also remember Dwight Eisenhower's decision to let
McCarthy do it.''

On the other hand, there is the example of Senate
Foreign Relations Committee Chairman J. William
Fulbright's decision to hold hearings in early 1968 on the
rationale and on the conduct of the war in Vietnam.
These hearings played a large part in focusing national
attention on the conduct of the war. Secretary of State
Dean Rusk was required to come up to Capitol Hill and
testify. He was treated courteously but questioned sharply
during his 11 hours of testimony spread over two days
(March II and 12). Others, of different opinions, also tes-
tified. The new Secretary of Defense, Clark CliffTrd, and
his deputy, Paul Nitze, declined to testify; Clifford on the
grounds that he was still learning his job, Nitze because
he had concluded that he could not defend current policy
in public. Historian Herbert Y. Schandler comments:

There is reason to believe that this was the point where
Clifford's growing but unresolved doubts crystallized into
a firm conviction that our strategy had to itulrnl to that of
seeking a peaceful solution .... Certainly thie idea of hav-
ing to defend this dublious and unsuccessful policy before
informed and hostile coingressiona] critics focused his
doubts. 'When Clark Clifford had to Licet up to the pos-
sibility that he might have to dlefenl the administration's
policy before the Fdibright committee, his views changed,'
recalled Nitze._2



208 Ni.tLsoN W. POi.SB\

The IValue o/ the Congressional Partnership

Otte possible inference from this episode is that in a
nlation like ours, with its enormous distances and its var-
ied population, where the consent of the governed is so
frequently solicited in elections, the management of a
decent arena for the criticism and testing of' public policy
can be of ininense value.

There are, secondly, the twin capacities that Con-
gress retains to hasten and to delav. Matters can move
swiftlv through the stages of congressional approval or
they can stall. One thinks of Speaker O'Neill giving Presi-
dent Jimmy Carter the present of a specially created com-
mittee that expedited the Carter energy program
through the House of Representatives, and then the 13-
month delay that followed in the Senate. 13 One thinks of
the postponement by so many years of American recogni-
tion of the Communist government of China-a delay
largely to be accounted for by the distribution of opinions
in the US Senate.II Likewise, one might think of the dis-
patch that Arthur Vandenberg urged on President Tru-
man, once Truman, Dean Acheson, and George Marshall
convinced him and the rest of the Senate leadership that
something like a Truman doctrine was needed to protect
the postwar development of Greece and Turkey and con-
ceivably also Italy and France.1-

Finally, there is the power to incubate. Incubation is
a term I use to cover a process that may go on over many
years. Essentially, it occurs because Members of Congress,
l)eing people who are deeply engaged in public affairs,
now and again get ideas about the content or substance of
1)ublic policy. In the American political system, obtaining
agreement on any particular course of action requires a
sizable task in coordination. Manv items already exist on
the public agenda. Different actors have their varied pri-
orities. And so to place any particular innovation on the
agenda for action takes time, energy and effort.

More and more US Senators find it useful for the
progress of their careers to cultivate interest groups that
organize nationally and not merely in their own States.
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NS ITU'I' I ON A LIZ ATION,
DEINSTITUTIONALIZATION,

AND LEADERSHIP

By BERT A. ROCKMAN
ULniversitv of 'Pittsburgh and

The Brookings Institution

In our svtem, Presldeuts have a great deal (i latitude to do as
the-v please in /oreign afulairs (at least uttil Congre)ss or public
opinion catch up to them) and do not need to feel as constrained
by collegial processes a,% heads of governtments in other svstems.

HAS FOREI(;N POLICY DECISIONMAKING IN I-HF UNITED
States become increasingly deinstitutionalized? This
requires us to ask first, what is an institution and what is
an institutional mode of behavior? Secondly, we need
then to ask what is the relationship between the constitu-
tional and leadership roles of the President and the
institutionalization of foreign policy decisionmaking?

It is clear that the American presidency has become
an organ of complex characteristics. No other govern-
ment has quite the organizational apparatus in the office
of its central executive as the United States has. In recent
times, only the central agencies in Canada and the
Bundeskanzleramt in West Germany have been remotely
close in their size, complexity, and functional power to
the Executive Office of the President. The development
of this apparatus is commonly associated with the idea of
an institutional presidenc,--institutional in the sense that its
offices, organizations, and functions appear to have con-
tinuity across Presidencies and that the office is separable
from the incumlbenit. Certainly, much of this is true.

211
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though titles and~ organizational apparatus (:ai be
miisleadling. Often, there is less than mneets the eve.

It is corvect to sav that the miodern White Hiouse has
organizations adll roUtines and that naiav of' these have
coltitililtv acl~oss Presidential adminilistration~s. However,
//I .ýlufl/iolze( procf.ses~ are not alwayvs, oi- eveni leces-
.'ail I- the result. Somietimes 'White 11()s )gliatu)i

sCrv iVC 011\ to central ize decisi()n ma king an ( ct it I
Off fr-om broader inistitutionjal bases of poll( making.
Notably, while the Licade Of'is iu I c )1101Ali/C~ id Of gli/a-
tion exists, the turnover amionig inidividuals III those
or-gan iza lions oh CO is vCry hiigh across5 P resid (iC lt
adlInIfilis~t rlt tons.

Nlany White House staf'f organizations are abSo dutelv
Cessential to tilie mloderni Presilelicv. Other staff uii its.
bothI smiall and~ large, are legislativel~ i Inspiredl andl man-
dlatedI by law-the o1l1 Bureau of' the Budget (BO B) and
Its O1iite~pOra~rV successor, the Of'fice of' Management
adil Buldget (0MIB), thle CounIcil of' Economic Advisers
((:LA), and lie National Security Council (NSC). Sorne
stall units conic and go with the particular interests of
particular Presidents. Once a structure has been created.
though, there is a chance that the uinit, however it Is
rearranged, wvill have dcscendants InI sontic fifrn.

Anl iIist itutionalized process reflects the Following
characteristics: (I1) Organizations responsible f'Or coii~luct-
ing or- developing policy are regularly cotisulted by cen-
tral decisioniiiakers. (2) [he process by which these
colistltatiois take place is stand~ardizedl and followed uip.
(3) The OppOrt~lnitics for)I any of' the players to set policNy
in the absence of regularized-consultative procedlures is
severely conistrainied. Thus, the inistituitionalization of'
(lecisioninakilig mieanis the existence of' procedural reg-
ula rity antd thle channieling of'organizational pointis of'
view. III Washington, of course, there is no shortage of'

gvernmIent Organlizationis pressing their disparate points
of view wherever they can find a coliStit ueIINc or- anl
auithority to help themn. This, unlotibtedlv, is at funictioni
of o)tit- political systemi which encourages political
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entrepreneturship) anl an active form of organiiational

politics.-) UnfortunatehV, it is also the result of the absence
of a ot orum within the executive branch to encourage
collective consideration of decisions. Unlike European
cabinets, the American Cal)inet is a collection rather than
a collect ivity.' Ihe resulting diflusioti-and confuIsion-
ot pul)lic voices making American foreign policy
becomes, among those Presidents who care, a source of
considerable (disgruntlement.

The problem of institutionalization, then, is a dual
one: finding the means for considered judgment and the
basis For coordinated action. Seen from this perspective,
Alexander (George's essay (1972) on the need for a multi-
pie advocacy system f'or foreign policy decision making
was a plea for the deveh)pment of institutionalization. 4

Institutionalization necessarily forces an engagement with
the apparatus and machinery of government.'

Institutionalization sometimes exists when decisions
are of only peripheral concern to the White House. Con-
versely, the key word to describe an institutionalized
process is that of regularity. From this standpoint, no post-
war American President, except Eisenhower, exhibited a
keen interest in institutionalization. The values, of course,
of an InstitutiOnalized process are to give due weight to
considered judgments that stem from a variety of'organi-
zational sources and to coordinate the decisions that are
produced.

III view of the difficuties presented by our system of
government in molding together consideration and coor-
dination, the White House has tried to cut through the
seeming morass by centralizing without coordinating as in
the heady days of the Nixon-Kissinger tandem, or impro-
vising on the basis of broad formulations as was evident
in the Reagan approach. Foreign policy decisionmaking,
however, encompasses far more than the prerogatives of
the White House. It necessitates an acceptance of institu-
tional perspectives and their legitimacy. It assumes, in
short, the existence of continuity.



Yet, we haive lh.L relative hhiigs and1( lows in iflstitu-
fioialized processes. D)espite (lifTer dices iii decisional
style andl~ iii the way ti cy Joiiiul thle alpparatuis of govern-
nienet. the Trumiain adi( 'isiihiower priesidlencies tended
)OWard pI)1-(tCSSeS thalt Utjli/eCl the flMS1j/U101(iW Strengths Of

the f'oreign policy apparatus, at condit~jion that appears to
have been somewhat revived1 dulrinig the brief' Ford presi-
(leicv and so f'ar in the Bush preCsideIInc. DIIuri tg the
T] ill id i an 111 .iscii howe r presidencies, this Utilization
1may haVe r-eSultedl fromt at greater consensus Oil f'oreign

p~olicy at that timle than subsequeiiiv.,1 The Policy appa-
ratu-s, IIn additionl, was then sinilpier., and the mnedia less
dleveloped andl more iinhibited.

Presidents teind to resist the Institutionalization of
(decisionl processes. This resistance b~egins with the idea
that at President dloes not sit amiong colleagues, but stands
above Subor1dinlates. InI our system). i he President is a
com mandIer andI not at reco)ic iler of* (iffer-ing p~erspec-
tives. No sp)ecific ii1StitLttIOn~aliZe(1 li-)(ess of decisionniak-
in g exists that requnires his collective consideration.
Typ~ically, C;abiinet mleetings are pro I hrmia and P~residents
tendl to find processes they are conif'ortabl)e with anci
which fit their predlisposition~s andI style o t operation.

uIIs, Unlike cabiiiet governmient,. the American style
of' governiiig prov'ides 110 conisistent [Orliin f'or collective
(lecisioilmaking. I ndeedl, the whole idea of' anl "energetic
execuitive,'' as HamilItoni had 'oniceivedI it ]in Federalist,
No. 70, wa-is one that req1uiredl a unitary rather than a col-
lective executive. Thie system of' separated institutions
(executive and legislative) sharing p~ower madec it virtuially
Iimpossib~le f'or at European style cabinet government to
emierge. 7 11e p)osit ion of' the Presidlent was to direct the
execuitive b)ranch, not b~roker it. A Presidlent has dis-
taiice-lbothI legal andl p dit ical-fr-om his cabinet officials.
Yet, at President who siailds above It all also stands distant
f ronm it all.
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Moreov'er, at Preideniit 's political ascenit ra relY Inv~ites
prior Cabinet service. Consequeirlv. hie is removed Front
experience with career officialdom anid fromt the Cultuire
of the organizations that officials scrve. 'Ihlcrclore, those
who Occupy the W~hite H-fouse noriullv arrive greatlY sus-
picious of' civil servants. From a Presidlent's stanidpoinit,
even those appoinited to direct the executive departnients
often are seen as being in (Langer of Succumin~~g to the
biases of' their organizations andl to the civil servants or
foreign service officers who are ilie adlvocates of" their
organizational creeds.

Beyond these lpeculiar features of' American govern-
ment and the natural suspicions that Presidents hav'e [0or
mechanisms that either appear to tile them to the past or
to competing views, there arc inherent tensions between
democratic politics and in Slitut Ionaflizedl continu-ity. Poli-
tics and government reflect (lifferent (Irives. Politics is
about change, and at central part of' the process of (elemo-
cratic politics is about electing leadlers who represent a
desire for chiange. Gove~rnmf~ent, however, Is aboml Co)nsCY-
vation, preserving the paIst Man ladjuLsting incremlentally to
change. These very dfifferent tendencies often lead1 politi-
cians to think that career officials (civilian orI military) are
uitra-cautious, unimiaginlative, andl resistant to innovation.
The same tendenicies also lead career officials to think
that political leaders can be frivolous, Incautious. andi Ill-
considered in their proposals. Most of the time, and In
most instances, these con~itr(liCtiCn ItI 1111imate ly ar mu1Ltu-
ally accommlodlated1 and find an acceptable balance
between change andl co)nt inuity. Moreover. t his p~rosp~ect
is enhanced when noncareer officials Sltay in their posts
for a reasonable length of timle.

Conversely, mutunal accomnmo~dationi is least likely in)
policy domains that have the shallowest institutionalized
past-ones that are expected to change when leadlership
changes and which are least constrained by the existence
of' statutory Jaw. Such at domain well describes current
national secuirity policy-making. Of cou rse and to at
degree, national securityv policy-making is (risis-Insjpired.
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Moreover, national security policy often can be merelh a
matter of changing words and signals rather than pro-
grams or regulations. As a result, Presidents are more
able to take the proverbial bull by the horns. Since Presi-
dents resist being anchored, and since institutionalization
represents an anchor, Presidents are not likely to want
discretion to slip from their han(ds.

The Development of Foreign PIo/ic' AlachiinenV

After World War II, the reality that America would
have to be continuously involved in the world set in. It
was a time when American governing institutions were
being overhauled and modernized. This was true not just
in national security affairs, but also evi(lent in such
reforms as the Administrative Procedures Act and the
Congressional Reorganization Act. The creation of a
modern national-state, inspired by Roosevelt. was
spurred by World War II and the Cold War that soon fol-
lowed. The overhauling of the foreign policy and military
machinery was essential if the United States was to exert a
continuous rather than episodic influence in world
affairs. Whether it was our goal or not, the outcome of
World War It bequeathed to the United States the role of
international power. Protected east and west by oceans,
an isolationist, regional nation now had become a global
force in a world suddenly shrunken by the advancement
of modern communications, transport. arms, and now,
too, political propaganda and organization. The need for
some apparatus of information gathering and analvsis, of
decision making, and implementation was ap)parent.
Thus, the postwar era was a time of organizational
reform.

In many respects, the modernization of the Anieri-
can military establishment after the war culminated a
process that had originated from tile aftermath of the
Spanish-American War, when the state militias of the
National Guard prove(I to be something less than a para-
gon of military efficiency.TM Indeed, these State-based mili-
tary forces deeply reflected the porkbarrel and patronage
politics of the dayv.ý
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The development of the Department of l)efense and
of the Air Force separate branch of Service and the for-
miation of the Joint Chiefs of Staff (JCS), among others.
were all developments designed to create a nationially
based and more integrated military force. Although great
skepticism continues over the integrated capabilities of
the US armed forces and the branch rivalries that con-
tinue to beset it," there is no doubt that these steps were
designed to improve the proficiency of US military forces
for the long term.

On the intelligence front, the generation of the Cen-
tral Intelligence Agency and the National Security
Agency resulted from the need to institutionalize intel-
ligence and, in the case of the former, also provide fOr
covert operations. The idea of a director of central intel-
ligence presumably also reflected the need to integrate
the various streams and appraisals of information.

And certainly one of the key developments in the
National Security Act of 1947, perhaps not so clearly seen
at the time, was the mandating of the National Security
Council (NSC). One of the apparent purposes behind the
development of the NSC was to provide a means for the
coordination of policy, since it had become clear that
significant decisions cut across a variety of organizations.

Because the subject of national security policv-mak-
ing is so vast, covering an enormous span of orgalliza-
tions and of functions, it is necessary to focus on the role
of the NSC-what it presumably was intended to be, and
what it appears to have become. It is, in fact, at a mili-
mum now three things: (1) the formalized decisionniak-
ing and coordinating "board" whose members are
specified in the original statute, with some further Presi-
dential additions; (2) the person identified as the national
security adviser to the President-figures who, in recent
times, range from the publicly visible Henry Kissinger
and Zbigniew Brzezinski to career military or civilian
bureaucrats such as Robert McFarlane, John PNoindexter,
or Frank Carlucci; and (3) the professional staff of
academic specialists, military officers, intelligence. and
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foreign service officers, and other national security
officials on secondment.

The Iran-contra affair and the role of the NSC staff
in it have commanded headlines, and brought the NSC
staff notoriety. From these events, we know that at least
in this affair the NSC staff role-definitions (2) and (3)
above-in both decisionmaking and operations has been
irregular and politically unaccountable. This evolution of
the NSC staff role was clearly not intended vet, perhaps,
became inevitable once Presidents began to center for-
eign policy in the White House. The formulation of the
NSC was intended to achieve high-level coordination at
the top from institutional sources of foreign and national
security policy; it was not designed to evade those sources
nor to develop an organizational or operational appa-
ratus of its own to replace the institutional sources. The
objective was not to banish but to blend institutional
sources of policy making. In this case, though, "original
intent" has been overridden.

Yet, the emergence of the NSC staff as a Presidential
arm, and the assistant to the President for national
security affairs as a key (frequently the key) foreign policy
spokesman and adviser, gives each the status of speaking
for the President. Much like the relationship of the Office
of Management and Budget (OMB) to the operating
departments, the relationship of the NSC staff and the
national security assistant to other arms of the foreign
and national security apparatus similarly becomes that of
a Presidential surrogate to a more recalcitrant, distant,
and undisciplined set of agencies. These central units
presume to speak for what the President wants. In the
case of Admiral Poindexter's incumbency. the prevailing
rationale became less what the President said he wanted
and more what Admiral Poindexter presumed he would
want, had Poindexter solicited his opinion.

Nonetheless, it is unlikely that the NSC or. for that
matter, any other element of American national security
policy has been self-propelled, The propensities of par-
ticular Presidents have led to the growth of executive can-
tralization which, in turn, has led to a dentitutiop/izatiown
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of policy processes. As with executive centralization in
other policy domains, the closer the apparatus or its chief
is to the Oval Office, the better its chances of access and
influence.

Aside from the NSC, Presidents tend to select as
heads of other foreign-national security policy organiza-
tions those who are compatible or share certain traits.
President Carter's selection of Admiral Turner as CIA
director reflected not only a personal friendship, but also
a common outlook that emphasized the technical side of
intelligence gathering while deemphasizing its human
elements. They both apparently believed in the inherent
disreputableness of covert operations. The late William
Casey and President Reagan evidently shared the reverse
outlook-trusting principally human intelligence and
cloak and dagger operations.

A common result of appointments that reinforce Presi-
dential tendencies is that such agency or department heads
are not likely to represent institutional tendencies to the
White House. Indeed, they may well be chosen for their
desire to override them. The appointment of Henry
Kissinger as Secretary of State, after the departure of
William Rogers, formalized his status as primus inter
pares among foreign policy-makers in the Nixon-Ford
administrations, but it also put into place at the head of
the State Department a personality with a widely adver-
tised contempt for bureaucracy and the parochial
qualities, as he saw it, of the foreign service. Not always,
but most often, Presidential appointees are thought to
look good to the White House to the extent that they
seem independent of the dominant cultures and policy
styles of their departments. Among others, this certainly
characterized Robert McNamara's stint at the Pentagon
during which time he took on the Services and key
congressional committee members in his quest for greater
effectiveness and greater centralization of D)efense
budgeting and operations.

It must be expected that any organization leader or
Presidential administration will have distinctive priorities.
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The question is not whether this is legitimate or not:

democracy, after all, dictates that it is. Rather. tile issue
becomes who is trusted to help an administratiio achieNC
its goals and also whether an adininistratiOn or Its
appointees have any interest in absorbing lessons o)I the
past. That is what institulotialization provides. But to
short-term appointees and, for that natter, lPresidents
themselves, institutionalization is feared as sinmply a
further impediment to their desires for change.

The past glows with nostalgia, and there is danger in
thinking that it was all better then. Despite their mark-
edly different operating styles, however, the Truman
and, especially, the Eisenhower Presidencies represented
the high-water-mark of foreign policy institutionalization
on the American scene. It may be because the inoderni/-
ing reforms of the national security apparatus occurred
during these Presidencies that they were more likely to
adhere to the spirit of many of the reforms and less likely
to be in a position to conceptualize alternative ways of
doing things.

The Truman atid Eisenn ower Pren ide,, chI'.

It was especially during the Truman administration
that most of the organizational reforms were undertaken.
Although a lot of this effort derived from the lessons
learned and organizational needs stemming from X\Vorld
War II, and from the new American role in the world
that followed, some of the new apparatus was possibly
motivated by Truman's incumbency of the White House
itself. The Eberstadt Report which led to the creation of
the National Security Council tended to conceive of the
Executive power in foreign policy as a collective one-in
Paul Hammond's conclusion, that the NSC could effec-
tively be "a war cabinet which carried a kind of cullectiVe
responsibility."' I Such a conception obviously ran counter
to Hamilton's desideratum for a strong Executive. nianiel
that it be singular.

While Truman was reluctant to cede, if onl b%
implication, those powers of the Presidency that lie
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believed were his alone and not to be shared, the NSC,
nonetheless, was reasonably active in its coordinating
functions. Still, the level of activity (meetings and actions)
is not necessarily the best indicator of the way Truman
used the NSC. Skeptical as he was of any infringement on
the powers he understood to be his, Truman was more
inclined to seek advice from whom he wished, when he
wished, in whatever setting he desired. The Presidential
prerogative of privileged advice was clearly one that
Truman guarded jealously. 12

The NSC, the President's skepticism toward it not-
withstanding, had a checkered existence during the Tru-
man administration. During the years of the Korean War,
it was actively engaged, especially in the critical first
years. At the same time, many NSC meetings became
meetings of staff stand-ins-a sign of the key actors' rela-
tive indifference to this setting. Truman's advisory svs-
tem, as is usually the case for Presidents, was mostly ad
hoc.

Truman was advantaged by having some truly
remarkable talent at hand to render policy advice in for-
eign affairs. Many of the key Cabinet officials were well
regarded both by Truman as well as by their depart-
ments. Especially notable in this regard were Acheson
and Marshall at State and Lovett in Defense. To a consid-
erable degree, their views represented ones that were pal-
atable to their Departments. Strictly speaking, however,
the process of concerting and institutionalizing these per-
spectives was put only to moderate use because, as with
most American Presidents, Truman perceived mecha-
nisms of collective consultation to be a threat to his pre-
rogatives. Still, during the Truman period, the hostility
between departments and White House operations was
not as apparent as it later would become, especially under
the Nixon and Carter administrations.

The Eisenhower presidency marked the apogee of
institutionalization in American foreign policy--of collec-
tive consideration and commitment. Eisenhower's use of



222 BiRI A. R (,Kx\I1.\

both the NSC and Cabinet for collective engagement rep-
resented a level not matched since. The common crit-
icism, however, was that collective consideration
produced least conimon-denominator results. That
remains a fundamental problemi. Collective consideration
often makes it difficult to bring issues to a head or to
engage them forcefully. A natural tendency is to find
consensus at a lower level, or one that is sufficiently
vague as to be operationally undisturbing. Yet, as March
and Olsen have argued, " process is more important than
outcome in the end. For, in the long run, a process that is
institutionalized also may produce behavior and policy
that has broad-based support behind it.

The virtue of the single mind (Hamilton's unitary
executive) lies in the power of concentration and decisive
and energetic action. That may be the upside. The down-
side, however, is that such energies and decisiveness lose
their power when decisions are made that cannot develop
a basis for sustained support. The weakness of the collec-
tivit- is indecision and the prodluction of short-run patch
jobs and, as in any other sphere of behavior, the potential
for logrolling. Difficult problems do not resolve them-
selves of their own accord, and Presidents faced with a
choice between sharing their decisional authority or plow-
ing ahead on their own, understandably, do not look for
further reasons to be frustrated. Practical adjustment,
and learning, however, are important elements of any
decisionmaking process, and they may have greater pros-
pects of being induced through processes of collectice
consideration.

The Kenne'dv Styhi'

In the Presidential campaign of' 1960, John F. Ken-
nedy presented himself less as Nixon's opposite than as
Eisenhower's. Whereas the Eisenhower style was depicted
as cautious, conservative, formal, and uinimaginative,
Kennedy presented hiniself as a man of action, decisive
and, above all, inlformal. [he Eisenhower interest in
organization, staffing, and delegation was held tup to
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ridicule. InI this regard, Neustadt was Kennedv's teacher.
The lessons of Presidential Power and its emphasis on the
highly interventionist Presidency appeared to fit well with
Kennedy's own predilections."4

Kennedy's preferences for dealing with small groups,
and even one-on-one discussions, fit the Neustadt model
well. According to Garry Wills, Kennedy believed that the
elaborate organizational forms that Eisenhower preferred
were biased toward inertia, and that little innovation
could be dcveloped through them.15 Thus, organizational
form became more fluid and ad hoc during the Kennedy
Prcsidency. Kennedy was more comfortable catching
advice on the run.

Ironically, the EXCOM structure established during
the Cuban Missile Crisis represented an effective base for
advisorN discussions and for coordinating responses. The
combination of formal organizationally based advisers
and informal non-organizationally based ones appears to
have been an effective instrument. By definition, how-
ever, such a group was ad hoc, though the basis for
developing such collective procedures couid well be
institutionalized.

Although the Johnson period must be divided into
policy theaters, many of the same tendencies that charac-
terized the Kennedy conduct of foreign policy from a
procedural standpoint also were applicable to Johnson.
Fluidity and ad hoc procedures were prevalent. After the
engagement of American military forces in Vietnam,
however, a kind of informal war cabinet developed over a
midweek luncheon. But the premises upon which the war
was being conducted remained remarkably obscure,
which made it increasingly difficult, especially for military
leaders, to define the instrutments necessary for carrying
out the American involvement.

Nonetheless, as during the Truman years, if organi-
zational forms were not so greatly relied on, Cabinet
officers continued to be listened to-at least until
McNamara himself turned against continued escalation
of force in Vietnam. Nonetheless, in both administra-
tions, a new and more visible source of influence was
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coming into being from within the White House, that
being the special assistant for national security-
McGeorge Bundy and later Walt Rostow.

The Nixon-Carter Years

Nixon's distrust of the formal bureaucracy was clear
from the beginning. To engage bold designs, Nixon was
convinced that these had to originate from within the
White House. The architect was Henry Kissinger, the
new national security adviser. Kissinger and Nixon
shared similar suspicions of the competence of bureau-
cratic organizations and the ability of the leaders of the
departments to escape the culture of their organizations.
Moreover, both Nixon and Kissinger designed a system
in which many central decisions were to be made from
the White House with a minimum of bureaucratic
involvement. To enhance White House capabilities,
Kissinger transformed the NSC staff from a sniall bro-
kerage outfit to a large shop of glittering minds. The
Nixon- Kissinger partnership brought deinstitutionalization
to a high tide from which it has but barely receded. Its
virtues clearly were boldness and decisiveness; its defi-
ciencies included disregard of allied leaders who were
frequently not consulted and caught by surprise. In proc-
evn, terms, the deficiencies were two-fold: first, they
reflected an attitude toward constitutional procedures
that was cavalier at best; secondly, they eroded further
the standing of the normal foreign policy apparatus and
contributed enornmouslv to (leinstitutionalization.

Although President Carter's game plan for foreign
policy decision making was initially different from
Nixon's, in the end it wound up looking similar. Unlike
William Rogers, however, Cyrus Vance did not go quietly
into the night.

President Carter apparently wanted some type of
multiple-advocacy advisory system. What he actually got
was a form of multiple ad hocracy, and, in such a situa-
tion, the adviser closest to the President's ear is advan-
taged. Among his two major foreign policy advisers,
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Vance and Brzezinski, Carter was some of each but not a
blend of either.

As it had been under Kissinger, the NSC staff was
sizable and of star quality. It is clear from Brzezinski's
memoirs that his conception of his role was of being the
President's primary foreign policy adviser and concep-
tualizer.', The Secretary of State, as Carter saw it, should
be a faithful implementor of conceptions emerging from
the White House. As with Kissinger, Brzezinski's concep-
tion of how foreign policy advice should be rendered was
that of a virtuoso performance rather than an orchestra-
tion. Such a view frequently was put forth by Brzezinski
before the press when tensions between Vance and him
heated up. Brzezinski's claim was that the system that
provided him such an influential role in the process was
the system the President preferred.

There is no reason to believe that Brzezinski's con-
ception was erroneous. Carter's staff held views of the
State Department much like Nixon's stereotypical view of
the State Department and of its spokesmen, such as Sec-
retaries Vance or Rogers-as being better at conveying
the demands of other governments to the United States
than at articulating American policy toward the world.17

Moreover, Carter's own conception of his role as
President apparently was that of a solitary figure imbib-
ing information, analyzing it, and rendering rational
,judgment. Carter's organizational problems in the White
House were legendary. Yet, they deiived from his style of
operation. The "spokes-in-the-wheel'" theory of organiza-
tion (or non-organization as it may rightly be thought)
implies that everything will center on the President"I and
that somehow implementation either will take care of
itself or that the President, like F.D.R. and Johnson, will
intrude (leeply, if unpredictably, into implementation
processes. Carter's conception of the Presidential role
became that of grand decisionmaker. The operational
chaos that frequently ensued was partly a function of the
funneling of so much decisionmaking into the Oval
Office.
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Hence, the Carter foreign policy apparatus reflected
a set of highly visible soloists often singing in different
keys and frequently singing different songs. Brzezinski,
Vance, and Young give some idea of the range. In short,
Carter lacked any clear schema for the organization of
foreign policy. In this context, Brzezinski's role as the
driving force behind US foreign policy in the latter stages
of the Carter Presidency grew because Brzezinski was
advantaged by three factors: proximity to the President,
the absence of organizational bindings, and a flow of
events in international affairs that played increasingly
into Brzezinski's view of the world.

The ,lachinerv Under Reagan

There were several contradictory features to the way
the Reagan Presidency approached the foreign policy-
making machinery. In the first place, the President
desired organizations for high-level coordination in both
domestic and foreign policy-Cabinet councils for inter-
agency coordination. Within the NSC, inter-agency work-
ing groups were active. Reagan's penchant for delegation
and consensual management of policy meant, initially, a
reduction in the role of the national security adviser.
Mostly, Reagan desired policy to be worked out through
ordinary channels. This form of policy management
clearly fit well with Reagan's decision style, which was to
avoid concentrating discussions in the White House itself.

I)espite the relatively strong ideological accord at the
top of the Reagan administration (in vivid contrast to the
Carter administration) the limits of' ideology rapidly
became apparent in the face of operational choices. Not
only did discord follow in the absence of Presidential
intervention, but at times it was fueled by poor interper-
sonal chemistry. The President's lack of' involvement
provided strong incentives to carry on policy debates,
publicly adding to the appearance of' an administration
that was harmonious in its premises and rife with
dissension iII its operations.
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In spite of a formally diminished role for the
national security adviser and the NSC staff, the conflict-
ing signals given off by the major policy actors inevitably
moved the national security adviser directly into the fray
as an advocate, though never a preeminent one. Indeed,
the turnover in national security advisers was stunning
during the Reagan years. Six appeared on the scene.
Poindexter's case (and, to a degree, McFarlane's) show
that relative anonymity is no guarantee of regularized
procedures. Above all, it reveals that the national security
adviser's role and the NSC staff apparatus itself lend
themselves to operations outside the purview of other
organizational actors. We do not know what Reagan's role
in this had been or that of William Casey, whose alleged
support for the Iran-contra operation may well have
fallen outside of his organizational position. If the Presi-
dent signed off on the operation fully aware of the
import of his actions, that presents a serious problem. If,
however, the President was either unaware of Casey's
actions or was never adequately informed (as Poindexter
has asserted), the problem is even larger-and is an
especially unfortunate example. It is an especially unfor-
tunate example of what results when the process of policy
formulation ignores institutional sources and regularized
processes.

What is particularly clear, not merely of the Reagan
Presidency, is that the NSC is not an institutiion in any true
meaning of the term. Across Presidential administrations,
staff turnover through recent transitions has verged
toward 100 percent-and finally arrived at that figure in
the transition to the Reagan Presidency. 19 Moreover,
unlike the Departments, NSC papers are Presidential
ones, thus privileged and therefore not always available
to successor administrations. TI'o the extent that the Presi-
dential adviser for national security affairs and the NSC
staff play a larger role in formulating and carrying out
policy rather than in mediating and coordinating dif*-
ferent policy positions, policy making is unhinged from
any institutional base.
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What Is to Be Dlone?

Our system of government does not, for better or
worse, lend itself to collegial processes of decision-
making. Constitutionally, the President is the Chief
Executive and the Commander-in-Chief. Strictly speak-
ing, he has only to share power with Congress, something
Presidents have grown more reluctant to do-ironically,
more reluctant in proportion to the controversiality of
their policies.

Good processes, however, do reduce the risk of
erratic and inconsistent decisions and heighten awareness
of trade-offs and costs. But for any given President a
good process is one that helps him achieve his goals, not
one that slows those down. A President who is disposed to
achieving a particular set of goals will manipulate the
machinery until he comes up with the right answers. The
succession of Assistant Secretaries for Inter-American
Affairs in the Reagan administration attests to this, at
least until the appointment of Elliot Abrams, whose
enthusiasms were deemed sufficient to the task. This,
however, is a far cry from engaging the machinery of
government so as to learn from it.

It is clear that institutionalization, never very strong,
has suffered considerably in American government over
recent decades. The fact that the White House is bigger
and more compartmentalized is not itself testimony to
institutionalization. Fewer and fewer memory traces are
being left in government.

This problem has grown acute in foreign policy.
Idiosyncracies of Presidential style are a factor. Even
more fundamental is the absence of a consensus on mat-
ters of foreign policy. The absence of agreement-in fact,
the disagreements have never been stronger-probably
has been responsible for much of the breakdown of the
consultative processes. Potential opposition appears to
lurk everywhere.

More agreement about policy probably would pro-
mote tendencies to trust a wider set of players and could
lead to greater regulariy, and orchestration. Although there
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is no reason to think that matters necessarily will get
worse in this regard, there also is no reason to think that
they will get better by their own accord. On many funda-
mental foreign policy issues there are, in fact, powerful
reasons to believe that the activist cores of our two major
political parties are very far apart and that they will con-
tinue to exert influence, if indirectly, on their candidates
and, ultimately, on whomever emerges as President.2 -'

In our system, Presidents have a great deal of lati-
tude to do as they please in foreign affairs (at least until
Congress or public opinion catch up to them) and do not
need to feel as constrained by collegial processes as heads
of governments in other systems. Yet, if the results in the
management of foreign policy of recent administrations
is evidence of anything, it is that Presidents do need help,
and some, such as Bush, appear willing to seek it. For the
most part, though, the help Presidents need is of the kind
they are least likely to seek.
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THEO2kR POWERSRESOLUTION

ByJOHN C. CULVER
Arent, Fox, Kintner, Plotkin & Kahn

By s eeking to provide that a conicurrent resolution shall have the
lorce of law, ne are embarking on an extreme ly dangerous, and
probably unconstitutional cou ise of action.

-Jinimy Carter

IN A VALEI)ICTORY AI)I)RESS IN NOVEMBER 1987, IHE SEC-
retary of Defense expressed his views on the perils of a
congressional seizure of power from the President--"a
pattern that spells disaster for American interests-inter-
minable debate in place of prompt action and sudden
lurches in place of steady policies." He concluded, saying
there is "no sign that Congress understands itself to be
embarking on a radical redesign of the separation of
powers.

I cannot claim, as Mr. Weinberger does, to be echo-
ing the clear intent of the constitutional framers. The
very fact of this symposium and its diversity of scholarly
and professional viewpoints reflects that the intent and
design of the constitutional fathers was much more eclec-
tic, much more a blend, much more tentative than the
sharply etched image of a separation of explicit powers
and responsibilities between the President and the Con-
gress that Secretary Weinberger draws. The Secretary,
whose love of Shakespearean theater has been rivalled
only by his recourse to Churchillian cadences and
Hamiltonian utterances, speaks to one strain in our

The HonorableJohn C. Culver served as the Senator from Iowa.
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constitutional experience, but not to its sole or, I submit,
even the dominant one.

The Madisonian and Jeffersonian motif has been
even stronger. Madison said, "In no part of the Constitu-
tion is more wisdom to be found, than in the clause which
confides the question of war or peace to the legislature,
and not to the executive department .... War is in fact the
true means of executive aggrandizement." And was it not
Jefferson who expressed the hope that "we have already
given for example one effective check to the 'Dog of War'
by transferring the power of letting him loose from the
Executive to the Legislative body, from those who are to
spend to those who are to pay."

I cannot-and do not have the scholarly background
to-give fresh revelation to all the constitutional
conunldra regarding foreign affairs and national security.
Suffice to make a few preliminary points:

The motivations and incentives for writing the Con-
stitution were heightened-more than most of our school
books suggested-by a sense of fragile security and exter-
nal danger in the last years of the Confederation and
crystallized by a felt need for a central capacity to define
and execute national policy.

But it is also fairly evident that the notion of central
government rested on the vision of a government of both
shared and separated powers. A balance of powers and
checks was more important than a concentration in or
monopolization of power by any one branch, however
more efficient and tidy the latter might be.

From this starting point, I would like to draw more
directly on personal experience and observation as a
Member of Congress for 16 years who served in the
House of Representatives on the Foreign Affairs Com-
mittee and in the Senate on the Armed Services Commit-
tee. My involvement over that arc of time included most
of the Vietnam war, the debate over the War Powers Res-
olution, effort on my part to find mechanisms by which
there might be a greater synchronization of our foreign
policy objectives on the one hand and our military capaci-
ties on the other, and an involvement in several running
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controversies over weapons systems such as the B-I
Bomber and the AWACs sale to iran.

From that vantage and the enforced luxury of
observing executive-legislative relations from a more shel-
tered distance since 1981, 1 have a few reflections on the
war powers issue to share.

I come to this arena as a relic of a rare species-a lib-
eral Democratic member in the House who actually voted
against the War Powers Resolution. I also voted to sustain
President Nixon's unsuccessful veto of the ultimate bill,
which sought to homogenize the House and Senate
versions.

My opposition was principally based on the fact that
the bill acknowledged a wide-almost limitless-scope of
Presidential power for 60-90 days-a grant or delegation
of war power larger in my judgment than that expressly
conveyed or even implicitly inferred by the Constitution
itself. Nor did it seem wise to me to engage forces on a
timetable that invited both our President and our adver-
saries to orchestrate and distort their actions to exploit
the 60-day window of maneuver and independent action.
Such an artificial construct seemed to me an arbitrarv
and misshapen environment in which to pursue the
highest interests of our nation.

I believe that the issues embedded in the War Powers
Resolution are real ones and that it was altogether proper
for the Congress to seek a more defined exposition of its
relations with the Executive on this vital dimension of
national policy. Heretic though I may have been on the
War Powers debate of 1972-73 and on the dangers I have
always sensed in Congress tinkering with the Constitu-
tion, I am not one who believes that we should necessarily
return to where we were in the years preceding the adop-
tion of the War Powers Resolution.

Though the margin necessary to override President
Nixon's veto in the House was probably the result of
Watergate and the rigid and expansive definitions of
Presidential power which were advanced at the time, I
must recall that there was a substantial body of feeling
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already present in the Congress that an act was necessary.
The war powers movement had its well-springs across a
broad political spectrum. In the Senate, members such as
Senator Stennis, Senator Javits, Senator Dole, and Sena-
tor Spong of Virginia were prominent advocates. It was
not a narrow political point of view. A two-thirds mnajoritv
for its type of War Powers Resolution existed in the Sell-
ate well before Watergate and the particular events :)f
1973.

It had as its principal objective not the "seizure" of

power from the President or the imposition of a process
of congressional micro-management of foreign policy;
but rather it represented a genuine effort to recapture
not only the spirit but the clear intent of the constitu-
tional framers to have the Congress share responsibility
and accountability with the President.

Part at least of the purpose of the resolution--in
both Houses-was to create a measure of self-discipline
within the Congress, to make it come to terms with the
meaning and implications of' military involvements, to
confront issues directly rather than obliquely or by creel-
ing incrementalism. Certainly the Gulf of TFonkin Resolu-
tion adopted in herd-like obedience on the basis of
selective evidence and unexamined prenises cast a long
shadow over the War Powers debate.

However, this issue was not an impulsive or episodic
reaction to just one President or one particular set of
events. There was a powerfuIl awareness that inI Oiur
democracy the commitment of troops and resources was
only durable and proper if' it had the underpinning of
broad public support as reflected in the Congress.

We see this again in the tPersian Gulf. where an
aggregation of' decisions and spasmodic reactions were
depicted as major tests of national will and interest. The
Executive argues that none of his discrete and individual
actions fall within the strictures of the War Powers Reso-
lution, yet at the same time argues that the totality of
these actions constitutes a solemn and inescapable
commitment.

L~~~~~~~~~~~~~~~~~~~~~ ._____________________________ ....... .___ _____ __
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Unhappily, the War Powers Resolution we have in
several of' its features is not an ideal vehicle for resolving
the debate over these coinmitnients.

-President Reagan renotiiced the resolution.
declaring it to be an Livalid declaration of constitu-
tional extra-territoriality by the Congress.

-The Supreme Court cast doubt on the concurrenl
resolution feature of the resolution by its c(o)ngres-
sional veto ruling in the Chadha Case.

-Onc hundred and tel Congressmen sought stand-
ing in US District Court to force the President to
comply with the consuhlttion and time trigger
mechanisms of' the resolution.

-Both sides desired some form of ultimate constitu-
tional test in the Supreme Court--but not now.

-A number of House and Senate Members favored
a recasting of' the resolution mort_ nearly along the
lines of' the original Senate version. uarrowing tile
areas of' permissible action by the President alone.
but doubt their capacity to muster suffiCient
majoriti,:s.

-Still others favored a blue-ribbon commission to
review ,he whole war powers issue.

For now, we Must uncomfortablv live with the resolu-
tion we have, with all of its flaws. And those sections that
seem least exposed to constitutional infir|niit-the con-
sultation provisiou,-can lbe given life andl substance to the
clear advantage of our f'oreign policy. 'he strength of the
War Powers Resolution we have is that it contains the
ingredients for greatly improving the flow of information
and the detection of policy weaknesses.

In the Intelligence Act, prescribing communication
between the intelligence community and the Intelligence
Committees, ald in the refinements that follo'w the Iran-
contra report, we have examples of how regularized,
dependable, and productive consultation could be
achieved in the war powers area as well. Instead of
decrying congressional seizure, fickleness, leakiness, and
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ii ide pendabilit v, the admm ilst rationl--and( amIi ist ia-
tioils to t'Ollow-cotild ei tcr-tixelN btiitl miore toiifidletcc
and collaboration Iw at V;,I~etV of*COnIsultative mechlanismrs
that m'. e bey'ond1 mere notification or, explanatilcn alter
the f'act.

If' anl adminiistration hews to at -boob" theory about
C:ongr-ess or views it ats the eiicni,. the dtangers of' policy,
tail tire and d1(amage to or In iat jorla Iniitervest on! V
increase-as Admiral Poinidexter, 1111l Casev, anid ()llic
North have slhowni oiil too well. As stated In the I ranl-
cmntra report -Fhe common Ingredi~ents of' the I ran and
Contra p)olicies were secrecy, deception andi disdlain f'or
the law.- To be sure, the web) of' necessary conIsultationI
with Congress is more complex today than it was bef ore
Vietnam, but It should be possible to devise, ats the intel-
ligence committees have, a, representative congressional
SOtin~liiig boalrd which Includes the leadership ats well ats
rep~resenitat ion from the relevant coimmittees.

One can quarrel about exact lIneIs Of' constitu~tional
diemarcatton between the President and Ccn(uress andi
split hairs over what constitutes ''Imni t i~i 1hoitiljt ics."
Bu~t those dlifferences and concerns are mitigated if' there
is a dependIable and recognized avenue of consultation1.

Con su I tat ion (toes iiot anutomatical ly gestate con -
SenISuS, but it is su~rely at Ipe-tc)iIditioil. Oni the other
haiid, f'oreign policy by Executive preemption almost
always has at painfuil ret oil. Theories of- petrif iedl Presi-
(dential prerogative may occasionally prod uce at flashi siti-
cess, but uIsually onlyv postpone the needl to rally pub~lic
andt political sutIppor It. It is III the1 n~ature_ 0o OI' ou system
that at t rue validation of' the national or- pl)blic interest
reqJuires the shared Involvement of' the Congress. One of'
the central reasons I votedl against the resoIlutionI Is that it
gratits the President too much free play to Co)mmit Us to
war andI the expressed auLthIoritV to enflarge tile nature of'
the crisis f'or 60) to 90)( days, which f'orce af Congressional
choice that may be too IDraconian-to f'oreclose the mili-
tary Involvement or give the Exectuiive at blaiik check.
The present conftigtiration of' War Powers [in fact could
invite atiother action like the Gulf' of' Ton kinl.
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Ini arguiing for the lugitiiiiac and~ value of (oiistlta-
tioni let inc againl dIraw ()iiIt personal exlpertiluc. XWhen I
tirst enitered(1 Coigiess in 1965 the M~embfers. my~self
iflACliidd, \\Ctie it 11II~'tling too dt((fttie5Ceiit iaii( defer-
cut Al ini (Oinrinelig sti fmki~r wisdloml anid expertise to thle
executive brnc d l~l i title foreign poficy field. When I left
hie Seniate in 198 1. ilie Memibers. inivsel I included, were
if aiivtliiiig too auitomiatically assuming that Executive

testiiin iniformiatijont. aild aiiakvsis was tainted or suis-
pect. ihle cause wa~s not hard to (!ltect: the Viet narn
exper~ ienle. w itfi its dlecei t and( secrecy, had shattered
congressionial /Itiol itot oltif ill the Otiitiilscieiice Of thle
Excu-ttive( hUt also inl its simlple w61illigiies, to COIIVCv
unvlarniShed trult his. fhlu)igf tilie xeC(LItk i~eundenliably

p)ossessed' miore jiifolIllationi. his accttracv and thle
iltitgritý (A pfresen~ttat ionI were in itch ill dIoubt.

In- sp~ite 4f the seiiois ofaniage to the relationship
betweeni the Exe~uttive aiid ( w bgre wi hi the I rani-cntra
ex perience and the c nrit t' Versv over (All'r Persian (GuIf
and ( ;in rl ; nierica l dicies. I (ling to) t ut belief t hat it is
possible to aichiecw a healthI ier equtilib~riumi in tilie relationIl-
ship. F~ranik conisultat ion will inevitably produtce timn )nits
of co)Iiteit ion and diil(isagreemenlt. bitt mo( st (A1 tile irine the
end( reCStil ftWill hlpto iI0 test aSSUilliipt ionS antd bUild Coniti-
dence. Muctih of t hit utim. thle experieniced reactionis anid
p ilit ical insights o f Mlembers of ( o ngress w\ill help to give
better shape. snista i ia bili t . antd real ismn to lie p~roblfem
und(er dIiscutssioni. Atid exeti imeimbers lit t deeply experi-
eiicedh W thfese areas oftn c xhpiess (0111iiioiseiise jut(g-
tneiit atl(I instinct which1 is qfuite ats impilortant ill its
conitribiutioin to son 50111( fit )icv s thle sophisticated exhperttse

of the pro iesstoniaf. I lie wise Exe( ut ive shol d ( view coin-
sultatioti ats nieithiei a tilieatl to SeC(rets iior as, a forbidding
and iintimidioatiiig cfhore but rather as a1 poteiitiallv beiief-i-
cia' aiid valuied exe rvise in ach ie i g luhot st engt ieied
sillpport anit (a senisib~le pot lio. \

Ill iiv (exp1erieni ce. (Congress ill fact has acmwdhul~ i (t

sought at veryý hligh tliieSliolol of itif'Oiiiatioti atii has
acep: 1 tedl as stiff ni( i !btfirly iouitiine atnd arguably
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lIhade(1 ilitte briefinlgs. 1'ld~tel more vigorous and
vigilantI congressional oversight might have avoided some
of' the tr:tgedlv of' the Iran-contra affair. Admittedly at
times, C(Xngress has tipped in the other direction when
mnemblers insist oil overly detailed and repetitive reports
iii both1 written and oral f'orm. There is nlo easy cure for
this. but regularized pro~cesses of' consultation mitigate
the n umIIber Of' SpasmodIic and Impulsive demands f'or
avalanches of, III Formation.

When there are acknowledged channels f'or the
exchiange of' views. flow of' inf'ormation and advice, and
Wheni these ojpporLtui~ties are utilized in reciprocal good
falith and respect, ourI dlemocracy is b~etter served and the
chanice of mischief' and evenl disaster reduced. A climate
of, distrust. co~ntemp~t, and Mui~tual denionization by the
two lbranlices will only prodluce p)olicy closure and at
times recouirse to coinstitutioiial or legal short-circuiting,
ats We discovered iiiI lran-contra and earlier in Watergate,
orI in excessive enicro)ach ment upon Presidential authority
b)\ the Congress. Ar rogance by the Executive Will guaran-
tee barremii warf ate with the Congress at the expense of'
the countr ,v. Commnon courtesy and political sensibility in]
these mnatterS s ists important andi valuable as f'ormal
pi'o(c55.

The War Powers ReSOILutiO'l has at double edge. It iis
dlistortiing InI that it Focuses too much debate onl problems
of conistIitutioiial definition and p)rerogative. Many' of'ourI
fhOreigli policy issues today lie in gray areas where it Is
hard to establ. 1) (clear and tinmeless markers. But if pre-
cise mapping of the contours of' foreign policy is chancy,
thi1S (toes 110t Uind~erwrite a doctrine of'absolute Presiden-
tial discretion andl a bottomless reserv'oir of' Executive

powe.
'I hiis Is at condilton that the War Powers Resolution

tries to add~ress. BV LIrVIng to maximize genuine inter-
act ion between the President and Congress without
asseirtions of' powerL~ monIopoly onl either sidle. the tensions
abate an ill(- i pri'ocess of' ac hicyvilng publ)ic' sutpport is
enhlan'edl. By almost any measure, our, worst mistakes
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,titcl put i 11in an(ces in to reign pol icy occ ur w henr the

%\ýIg( Ii s arc (irl~cle. when policy is formIed with C:ongr-ess

ccIt( led iti s a Intteiace. andt wheti thle ensembllle of' Policy-

ina ker s is too sellf-icuthwed. In 1972, whent the War

lP twrs Reso luti on was und1(er contsjideration in the Senate,

MIC of out, great coilstituthti~lat scholars, Alexanider

Itmis no assurance of wisdoni in Conigress. and no
S11( as it jc inl tile 1 residell(x. oil dotiiest ic problemls

01I( lot ign.Th I/i' hf i .moirtinee there o ift btIn p wuv'.,I. in the

(lilý II xloit pwiyf and( Peoar, tIloe ( definle the national inter-

('tt /) ('ý '(iL/tiet a and (111( Iii ac11 t by ('0nse ft. C onlgress Aill

Iolt iF i hhsh lic. Al subh tinies. tile Presidentt who is lit'-

lcrctk(tl ('01151itutik . ha~s enot'tioios leverage as a p~et-

sHItct~li and1( ottt powecr as a birake. Singix'. either the

MOWCilLt or (Args 00(voari tall inito badI errors, of tolrliiis-

styli or onis~s~ion. So tihe- (ain together, too, butt that is

S( ,ttie\ at /,,N li/a i and~ ii ariN tevent, together theyý ale all

cV( c hh

I hill is the nlt iniate Justifctit'ton, not nICessarily' for

I1h Wirai 1Powteis Ruso~tiit we have, &iiI flor a war powvers

!""cuss in whichtl there is aintiutulalit x' of' responsibilitv and

wipet \6thin h~othI the LxecuntVe and the Congtress. Out

of (onhll (i'eir('t suc.h as this one. wve nrax see the way to

rcac liiig a morwe inetasuired anid dui able basis for the

I till illinceit of that Joint obligation antd sharedl constitti-



THE YE~GITIMACY OF
'[HE CONGRESSIONAL
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By LOUIS FISHER
(:oi1gressional Research Service,

LibrarNy of (C ingress

P'ie, CoireN. )~hares by/h Meu /miv'r and1( Me Pespon.sibildax lot owi
ftneii4w P011(.1

-PresidIent Ronald Reagan, April 27. 1983

XVHA I- MAY I HE PRESI1)tN 1 DO( PIRSUAN.Ii() HIS EXtPRFSS

powers- What Is add~ed by so-called "Inherent or implied"
powers:' What Is thle role of* Conlgress?ý What Statutor1V
constraints oper'ate oil thle President.- Do we want thle
realm of* "national securit v' exercised solely bv the
President:'

Inl January 1987. addressing the Federalist Society inl
Washington, IDC, Vice P~resident Bulsh L1rged(I Congr-ess
and the judiciarY not to interf'ere with the President's
conduILCt of' f'0l-ign policy. He saild the Founding Fathers
did nlot in ten(l that ou r f"oreign policy should be con -
ducte~d and reIeC'lWe( bV gral-lll J1rIes."' Pi obablv so, but
nei ther diid the Foundiin g Fat hers intenid 'o r White
Ho1use stafl'' and private citizens5 to carry out fkweign pol-
icy operations, break laws, and invoke the Fiflth Amend-
mlent, all done with little clear knowledge by the
President.

Mr. B tfsh cilaimed that thle f'ramners of thle Conlsur ii-
tionl Intendled that thle President play thle paaon role
inl imp)lementing t()eigll polic'y. "Ovher thle last 20) years,"

243
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hel Sadl -WC have Witne~ssed(i d(epar~tture hoiii the way we
have (condu (ct ed for eignl policy for nearly tw W)cent uries.
( Oligress has asserte( all increasingly inll IInetial ro le iii
tile lllicr( -fnlktlagellilit of' Ioreigul policy-f'oreigll opera-
loll 5. if VOU w iiI-and at the same time Congress,

dimir tgh thle use of laws .. ,Usheredl Courts andl lawyeCrs
inlto all tIllColllI'OrtablC buit V'eiy V'isib~le role ill thle
devlomet of' ont i ' iieigin policy.:

The terin "IliicromdnaagemlC1 is Ob~scure, it Ilot trite.
Execuitive officials sometines use At to shlieldl operations
that Caji1101 StIrViVe public and Congressional scrutiln ,

p)erhaps the kind of' a(Iveriture-S attempjtedI in the I ranl-
(0111ra affair. W'hen tile executive lbraich is not properly
supervised by tile Presidlent, alld when executive activities
vio late laws passed byv C;ongress, congressionlal initervenl-
tionl is both1 inlevitable and~ dlesir'able. If' tile Presidlent
wantls less illt erfe rence witlh iis ope ratious, lie mutst
assure thlat the operation s are wit in l tile Wa and 11call
attract thle Suppo)rt ( f ( lgress and( tile pu11blic.

Cuon~litiuiliua/ I'mni/)/de%

MIr. fB ush asserts t hat conlgressionahll inl\'( lvellilCit ill
f'oreigll aff airis is of' recenit vintage. Thie record, ill f'act,
Sulggests thle oppo)0site. W~hat is neCw is tile claiml of'a 1Presi-
(cleitial linollopoly inll oreigli affairs. D~uring tile nile-
tCeiitli Century, Cotngress shared significantly ill qutestions

of War, peacle, Muido na~tional seCUritV.
T he (;olst it Iltioll makes the PresidIent "Coninialder

ill (11ief" of' tile armedl fbr-ces. Where this power b~egins1

and( end~s hais long IlliyStifie(I thle courts. In I 850. ill

Fletiing v. Nage. tile Supreme Court statedI that tile Presi-
(denit, ds comlmanlder iii chief', "Is authorized to (lirec the
1110 emlen ts of the laval and~ military fOrces placed 1, law
atl IIis (011 miial . alid to ('ll ploy' Iheml ill thle mannI1er hie
lllal leelin most efflectual to harass arld conquer an~d sub)-
(f ile thle ellelily. T1hIis appears to be a ibroad I eadling (If
the (CommanIlduder in (Iiief* clause, ibut thle Co urt ref'ers to
hie pOWver to mlove Rfoces -placed by law at hIts comnuimand
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The P~residleni deCpend 1(15 o Cong ress to provide thle
auithoriziation(is aind ap)prop1 riat ions11 iiccssar iN or military
actioni. Under( thle C onlst itutioni , it is thle responib~lilityv of'
C:ongre~ss to) raise and su 1pport tile jliii ari- lo ices, to
make iniltary regulat ions. io provide fOr (alling up the
militia to siuppre~ss intsutrrctionIs adil to repel inv asionls,
and1 to provXide for thle organizat ion and dlisciplininig of'
the militia. Through its pouve of- the purse, Clongress can
withhl 1)0(1 n ds. When it (toes approp)riate, it may place
restrictionis and cond~itions oil the use of f'unds.

In I1868 (Congress passed at law (still in effect) that
dijrectedl the President to dlemandl fr(m i11 foreign govern-
nient the reason l or dleprivi ng anm Americatn citizen of'
lihertv. It it appeared wro)Igful ind in violat ion of the
rights of' Amnericati citizenship. the P~resident was to
demand the citizenis release. It' the government delCayed
or refused, the l1resideii t conuld use sutch means ats lie
thought necessary and~ proper to Ml~aii their release, hut
Congress speci lied that these tMeains (OU 11li not anitIntit
'T) a1Cs of war.-:

I n the (Cbi nese [xclunsioni case. decided by thle
Supremell(- Court in 1 889, warmiakiig was still at that time
conlsideredl at (congression) 1al preroIgat ive. Englainl waited
ouii n aval forces to act ini conlcert xvithI F raice against
Chinma. [hle (On to noted: -As thiis jpropsitioni involved at
p~artici pation) iii existinig Iwho o: di i e5 e request could not
be accedled to, and the Secret ary of' St ate. inl his com-
mlunlicat iou to the( [Englishi governmlent. exp~lainted that
the wxar-miaking IpoXer oI' the Unlited States was not
veted hin the lPresicIeint Int in ( o ngress. an(1 that hie had
1`10 ant hority. therefIore., 10 ()r(let- aggressive ho st ilit ies to
be iindertakei

Presidential \\,in- powers have exp~andled in the twenl-
tieth cIi ur bCi i*'ecause of, several de~velo~pmniits. T he idlea
of "de~fensiveC wari was originially limiitedl to protective
actions against the !)orders of thle Un iitedl States or niaxal
wars againlst lie Barbary p~iratevs an F11 ra nce. Aft er \Vorld
War- 11, defenrsive war assumied in muclh W aler meaning.

American f'orces are sprawd t iotighont the world:
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iiihi i di (Oinnninii lelits ar iC 1  (cd iii (eleilse pacts and
treat ics. Ui der agreeiments such ats N Al0, anl attack onl
anl ally meanls anl attack oil tile Unitedl States. Presidents
also have used mitaN crcently to protect American
lixes d 11([ proApetUty. Ofteln stretching those objectives to
achieve foreign policy or iiiilitary ob~jectives. Elxamples
iliclud(I the D)omnin icani Republic ill 1965, Cambodia in
1970, and Greniada ini 1981. The bombini~g of' Libya in
1986 "Wd5 listhedl as ali aillt i-tI erorisl leslponse.

File exercise of' Presidential war power by Lyndon
,Johniison aind Richard( Nixoin lplox( kel C oingress to pass
legislatm in i1 i ;ii 1 )l-ir 10) C11ii) suchI Executlive initiatives.
(Conigress resorted to its po wei ofI ithu ItllIm in 1973 to cuit
)f I 1)IS uilsor- Coiiibat act i~'ities ili C alilbodid and Laos, hut

lmNixi vetow)d th lIONil and C onpgress fIl~e( to M uster the
two-thirds majority ill eclI House ioi an override. A
c( )iii 1i( ilise bil (elaym (111 teCuitof O' f u nds fot- aiiother
f)rtv-five dlays.

,i 1-is ex erieic rc lilif( need thli coniigressional drive
for the W~ar P~owers Resolution of I 97,. [heve are three
miniih pro0visioins: Priesiden t ial ( )lisllltat ion with Ci(ongress,
Presidential reports to Coiigress, aiid coingressional
terminiiatioii of' iilitar\ action. lIhe p)urpose of' thle
resolutiioii. as statedl ill seciioin 2(a). is "to insure that the
collctive'imilglici- iiof l )t l braiiclivs will appjly to the
initrFodu ct ioni of U S foirces iinto ho st ilit is.

flo X1ied lot (oirlh'/ i /1diP, f

H ow d10 we eva Iiiate the \\'ill Powers ResoIlution?ý
( )lwio uslN it is nlo tslf-no ci. A stalintory mlechanlism.l
by it self'. cann o)t pol ice ilie bo0uinidaries of' (0 )igressional
alid Presidemitial power. [lie success of the resolution
imulst We mleasuired largely iii its ability to alter atti-
tud~es aiid coindutct. D~oes it chanige the conltext for
lPreSidemit ial action? l) )S it st renigitleu t]Ci~le~ldgnlcllt that
resort to wvar musti have tilie _joint b ackiiig of' both
I ianichles?
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Although the War Powers Resolution coIltinltIes to be
criticized as unworkable andi as an encr)achment on Pres-
idential responsibilities, there is greater appreciation
today that Presidential mnilitarV actions must have the sup-
port and understanding of (Iongress. As a postmortem
on the Vietnam war, Secretary of State Kissinger offered
this perspective in 1975: "C(omitN between the executive
and legislative branches is the onil possible basis for
national action. The decade-long struggle iii this country
over executive dominance in foreign affairs is over. Ihe
recognition that Congress is a coequal branch of govern-
ment is the dominant fact of national politics today. The
executive accepts that the Congress must have b0th the
sense and the reality of participation: foreign policy must
be a shared enterprise."-) The "*collective judgment" antic-
ipated by the War P~owers Resohltion is aii essential con-
dition for creating effective policies in inilitary and
foreign affairs.

In a major address in 1984, D)efense Secretary Cas-
par Weinberger announiced tihe basic priniciples that pro-
mote national securitv. He said that the "single most
critical element of a successful democray\ is a strong Con-
sensus of su~pport and agreenwut for our basic purposes.
Policies formed without a clear understanding of what we
hope to achieve will nevcr work."' Before committing
forces into combat. "there mt1USt l)e sotne reaso+nable
assurance that we will hav\e the support of the American
people and their elected representatives in Coongress....
We cannot fight a Ibattle with the (Congress at home while
asking otir troops to win a war overseas .... "

What happens when the President and White House
aides decide to bypass (Congress and initiate secret pol-
icies abroad? If the President were to confront a genuine
emergency which did not permit constIltal io \with (o(I-
gress or the enactment of autliotiiing legislation. he
might decide to invoke the prer,,g;ttive which is the
Executive's power to act for the p)tbli( gomd in the
absence of specific law and s mtctinlies \eii aga': 1st it.
Abraham Lincoln claimed that aitithoritv in April lS61
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while Congress was InI recess. He Issued procalamations
calling f'Orth state militias, suspending the writ of' habeas
corpus, aIl(I placing at blockade onl thle rebellious States.
He told Congress that his actions. "whether strictly legal
or not," were necessary fWr the pub~lic good.8 C:ongress
then passed a statute legalizing his proclamnatlonls "as If'
they had been issued andl done undler the p~rev'ious
express authority and dlirectioln of' thle Congress of' the
United States.-ý'

Legislative sanction is anl essential ingredient of the
prerogative. InI times of' national emfierIgency,%- the Execu-
tive may act outside the law but hie miust submit his case
to the legislature and the people for approval. [he sec-
ond IngredIient IS that thle enIerCgelInc Must be genluine
and not contrived. Invoking the prerogative 'IS unwkar,-
ranted if' the President allows condlit ions to fester and
deteriorate to the point of emlergency, wit hout making anl
efThrt (In in-lg that perio0d to COnsu It With Con~gress anid
seek its support f'or collective act ion. [he prerogative is
not to) be Invoked simply becauIse the Presid.-nt has been
u nab~le to attract C;ollgressio nal Support for Ilhis po licies.

justice Jackson's theory of- the President's emergency
power, anniouncedf in the Steel Seizuire case of' 1952, helps
to uinderstandI thle dyniamics of' constitutional p~ower. He
sketched out three scentarios.

(:x) Presidential power reaches its highest level when
the President acts puIrsuan t to cong-ressional antihoriza-
tion. Here hie acts with the futll comp~lement o)f -otist it u-
tional an(1 statutOr-V p OWerS.

(B1) Presidential power is at what jackson called its
"lowest ebb"' wxhen the President takes measures 1IncomI-
patible with the will of Congress. This was P~resident Rea-
gan's predicament withI regard to aiding- the contras.

((:) In between these two categories LIN at ''Zone of twi-I
light'' in whIiichi (Conigress nieitheri grant i or denie is
authority. InI such circumstances. 'congressional Inertia.

ldli f~ereceC Or a It tiescelice mnay Some'ltimes, at least ats a
pr-act ical mlat tel, enlable, it' no t inv it e. mecasutres on tild(e-

pendenit P~residentimalI action. IIiI [Ill is area, at Iv actuialI test
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of' power is likely to (lependi on thle limperativ-es o)f events
and contemporary Imponderables rather than oni abst ract
theories of law."'

Jackson's modele applies to actions by~ Presidents Car-
ter and Reagan. Carter's termufitation of, the Tai"wan
(let ense treaty. without any consultation with legislators.
was not effectively challenged by C;ongress. The Senate
actedl on j Line 6, 1979, but never took a final vote. W~hen
the case reached the Supreme Court later that year, Ills-
tice Powell remarked that if' Congress "chooses not to
conf'ront the President, it is not our task to (10 so." ()nly
when the two b)ranches are in irreconcilable conflict Over
treatv termination is the Court likely to resolve the
dispute. I

When the Supreme Court upheld C;arter's act ionis
against Iran, includling his frleei~ing of assets and thle sLos-
p~ension of'cilaims pendling in American Courts. It dlid so In
part lbecause of' congressional acquiescence. The Cou~rt
said1 that Presidents have a freer hand fin f'oreign af-fatirs
"where there is no contrary Indication of legislative intent
and when, ats here, there Is af history of- con gressionid
acqutiescence inI condluct of' the sort en gaged fin by the
President. " 12 The CourIt took notice of' Congress' faiilure
to dlisappr)1ove Carter's action or, even to paiss af resolutionl
expressing its ob'ection

A similar result occurred -with litigation Over Presi-
dent Reagan's actions in) Central Amnerica. Mein hers of
Congress went to courIt to contest military In it iativ'es Im
the Reagani administration in El Salvador. [Tils lawsuit
was t urnedl aside by af Federal court Onl thle gr-Otlnd HIMa
the dletermlination oA' what constitutes hostilities orI un nin-
nent hostilities is essentially at tacttlndlin g matter reserved
to C;ongr-ess, not the couti s. However, thle case was also(
dismissed lbecanse Congress had failled to take anl\ legisla-
tive action to thwart President Reagan. I

Theu Behirf M Pre'Žad#'nt/l Supreman

M uch of, ibe debate onl the allocation Of Ito reigni
affairs bet w~eeui Congress and tilie Presidenit rev\olve-S
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around two competing models. Under the C(irti.s,-Wriglht
doctrine of 1936, the President is blessed with extra-
constitutional, inherent powers. According to this model,
the necessities of international affairs and diplomacy
make the President the dominant figure. Instead of con-
fining himself to the specific issue of' delegation which
was before the Court, Justice Sutherland added pages of
obiter dicta to describe the far-reaching dimensions of
executive power in foreign affairs. He assigned to the
President a number of powers not found in the Constitu-
tion.14 Curtiss-Wright is cited frequently to justif` not only
broad grants of legislative power to the President but also
the exercise of inherent, independent, and implied
powers for the President.'--

The competing model is the Steel Seizure case of
1952, which assumes that Congress is the basic lawmaker
in both domestic and foreign affairs. However, as Justice
Jackson pointed out in this case, congressional inertia.
silence, or acquiescence may invite independent and
conclusive actions by the Executive.

The lesson to be drawn from either model is that
Congress has ample powvers to legislate lo)r emergencies,
at home or abroad, but those powers must be exercised.
Legislative influence and control depend oin the willing-
ness of Congress to take responsibility. Moreover, Presi-
clential influence, at least fOr long-term commitments,
cannot survive on assertions of inherent power. [he Pres-
ident needs the support and understanding of both
Congress and the public.

The President, therefore, is not the sole voice in for-
eign affairs. He cannot, or shoul i not, isolate himself
from Congress and the general public. dismissing their
involvement as narrow, local, uninformed. or parochial.
Patsy T. Mink, after careers both in (Corngress and the
State D)epartment, warned that it "'is follv to believe, as
many in the top echelons of State and White House staff
sincerely do, that good foreign policy necessarily stands
above the pressures of domestic politics and constituent
interests. Politics is the art of reconciling and educating,
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not of avoiding, those interests."''" For that task the Presi-
dent needs Members of Congress to develop and support
effective international policies.

The Iran-Conra A/air

How does this general framework apply to the Iran-
contra affair? What might be done to minimize a recur-
rence of White House adventurism? Is there any way to
reduce the size of Jackson's "zone of twilight" so that
future Presidential actions will more likely be exercised
within political and legal boundaries?

There is a limit to what can be expected from new
statutory remedies. Statutory language is inherently
vague, and opportunities always exist for Executive abuse
and deliberate misinterpretation. We can hope for "good
faith" relations between the branches, and often that pre-
vails, but the reality is that a number of Presidential
appointees and assistants have little understanding of
Congress or the Constitution. Their strong personal ties
to the President create a desire to satisfy his goals by
means legal or illegal. For their part, many Members of
Congress have an inadequate understanding of legislative
prerogatives and responsibilities.

The Iran-contra affair had its source in fundamental
misconceptions about executive-legislative relations in
foreign policy. Key witnesses testified that foreign policy
is within the exclusive control of the President. TheN
regarded congressional interference, by its very nature,
as illegitimate-to be ignored or circumvented whenever
necessary. The sad fact is that some Members of
Congress think the same way.

This belief invites consequences. Witnesses claimed
that if Congress denies the President funds to implement
his foreign policy, the President can seek funds from
private parties and foreign governments. The effect is to
join the sword with the purse, which is precisely what
the framers feared. If Congress investigated to deter-
mine what activities were taking place, the theory of



252 Lotuis FismiuR

Presidential supremacyjustified the withholdingu, ;.iilnto-

mation to coniceal operations. Lies all(l (lCeletim ii lecaliii
part of' the package of' toolsi needIed to protect lPrcsi(Icii-
tial policy. Duplicity was practicedI not ()ill\ aii,(list (A )I-

gress hut Cabinet offilcers ats well. To lpiescrxciv(c lehgh-
flying prerogative of' the President, exeuitive oifl ials
resortedI to guile, deceit, dlissinuhlat ion. and( ladl Il~iith. So
long as this theory of' Presidential ominipotetuec ill 10ortei00
affairs is championed, we c-an expect variations of I ranl-
contra inl the future.

Attitudes that produced lIran-contra call he a1ltejd, 1()
some extent by congressional action. First. the Niat ic ial
Security Council should be excluded frcn iiii (i/ ullu ii
That conclusion wats reached by the lower ComiiiissiOii
and endorsed by President Reagan and National Scon ilIt\
Adviser Frank Carlucci. T[he NS( Ps statut 'r; inmissniii ()f
coordinating informiation and adlvising the PrecsideiitI'
compromised when it becomes involv'ed in operatlic as. It
loses objectivity and detachment. Nevert heless, the lowecr
Commission opposed an\. slalutm-y (u/ioui that -,\-mild1( plc -
h ibit N SC's inv'olvemenlt inl o perations. HICh repo it
claimedl that the term "operations" is too valguet to Jusl5il

statu~tory action.1
This ar-gument is unperSu~aSIV'. If th ICword IS ( clear

enou~gh to be Usedi by the Tower C;ommnission. lIv Prc~i-
dent Reagan, and by National Secu~rity Adviser ( "arluito .
it is clear enouIgh to be uISed 1w Congress. It the prblc idci
is language, let uIS dlecide wha t NS( should1( imi) dociindu
say so. Perhaps the prohibition shou-ld beC onI Ie 1Ci um)iic I
of covert operations. Either way, statutlory restrictMioS are
needledi. Legislative action wouild cnili ahsi/ct'Ihat 1 lie NS(
is not, as the lower rep~ort claitmed. the Preiei Scit' -( tea-
ture."'si It wats created by Congress and Is uindced echl 1
year 1y Congress. Its (lutie>, andl po\\ers (ani hec ie
andi refined by Congress.

Second, wats the NSC subject icc Bolaiid Alciiemlhiii

restrictions from 1984 to 1 986-. 'Ill( Bo lauIand aiel idineni
(ILuring that periodl pro~hibitedl minlitaix Hsi)tai Ilcc li
contiras by the CI A, the lDe leicse I )epanimnc . mi c ,ill\aI
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other agency or entity of tile United States involved in
intelligence activities." Supporters of the administration
claim that the NSC was not covered by this rcstrictioni.
Under their theory, John Poindexter, Oliver North. and
others on the NSC staff could do what the intelligence
agencies could not.

This argument is far too clever. A close look at the
US Code and Executive Orders demonstrates the weak-
ness of this position. The CIA is subject to NSC's control.
Under 50 USC 403(a), "There is established under the
National Security Council a Central Intelligence
Agency .... Could a subordinate body like the (:I\ be
involved in intelligence activities without the controlling
body (the NSC) also being involved? The NSC(-CIIA reia-
tionship is furthei ciarified by examining Lxecuti\e
Order 12333, issued by President Reagan on 4 December
1981. Section 1.2 states that thc NSC "shall act as the
highest Executive Branch entity that provides review of.
guidance for and direction to the conduct of adl national
foreign intelligence, counterintelligence an(d special
activities [i.e., covert operations], and attendiant policies
and programs." As defined by sectio,! 1.5. the Director of
Central Intelligence "shall be responsible directly to the
President and the NSC...." Under section 1.8(f). the (IA
shall "conduct services of common concern for the Intel-
lgciice Community as directed by the NS(.'" Who iniple-
ments Executive Order 12333, which is entitled "-United
States Intelligence Activities?'' Utnder section 3.2. the
principal responsibility falls to the NSC.

Third, the Intelfigenc, Authorizatuon Act oI' 1980)
needs revision. The statutory language is an open vita-
tion to exec utive manipulation. [he section On C(Antigrcs-
sional oversight provides that the Intelligen e (Co,,iiit-
tees shall be kept informed "to the extent On' iL,-+ in with
all applicable authorities and duities, including those con-
ferred by the Constitution upon the execut ie ii'(•( leisla-
tive branches of the (overnnent. and t,• 1the extenlt
consistent with due regard for the le roltectlion from
unatithorizeed (iscIll-e of classifid iiti lor1n1tiol Iil'l
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tinforimatioin Iclating to ilitclligeitce souricts and tIieth-
Od(s .- III tihe lta;I(15 (A1 cxccu i\e officialIs iii(ie-ste(I ini

wvieldling con11trol aii1( (C)Icc at itg po~wei. rhis language
mleanls littl mon~re thain thati thellw ii ligtIIce (Coinmittees
Will be in fornIIC(l ift'heI eXecut ixe branIIch fcels like it.

The statute ptr )vides t hat it the Pi'esieint (determinfes
"it is essential to limit prior not ice to) mleet cxtraordliarv

circumiistanlces at Ieciig vital interests ofl the United

States. suc(h notice shl~l be liniito(I to) thc chairman~di atnd
ianking miniiotitv members (A the iiitelligeiice cominnt-

tees, thli Spea ker and min i(rit\ x dea(ir of tile lHouse of'
Representiat ives, and the Inalorit\ aniid( injinoiitN l eadlers of'
the Senate.-ý- It is t1car that Pictsi(Ici,. Reagan (Iid not
excii in f'ormI this select grouClp( of eilght memibers abouht thle

L nldei tilie stat ute. lie (IA 1 i red or and tilie heads of,
otliet- agetcieis involxed ill initcligecihe actik tiles areC to

rep~ort 'in aI tiiiielx ashion to ilie intelligence conuntitttees
anyv illegal ittmclligei~ce ac~tkivt or signitficantt iintelligence
I ahi e aind anx c orrective act ioi d hat has heen taken or is

plainned to Ibe taken in (oitttumio with such illegal
a(cti\it\. ()I- haiiltte.- - Not ()ill\ (lidt CIA\ Ditti-or (ast' tail
to) non l"N thet coillillit tees. lie obt)1ai ned a let ter fromn Piesi-
dcii Reagzan forb~iddiing, hiim to(1) do0s.

Thie statute rqirciiis thle Precsidenit to "full\ inform

thle initeligenlCc omilitti tes ill a titnelx fashioni of intel-
ligenl(c oIperatioits int foreigin ( ouiitti(. oilier thaii
activities iinteinded solel\ lot obhtainingi itccessatv\ intel-
ligen( e 2 Precsidenit Reaganl "haled tiothiing with tile
(oiiittiit tees un ttil tOlw st)i\ about antis to I tati appeared
ill a id haiicsc tie\\sp hile.

Altis staltc titemiels to b~c ( laliedc~. If cmmtctgcm\ ( oii-
(litioiis m-ccpii c t liel'rs m to) (lelax Ile hot Iiti(;at iou to
the Inteliligtce (c Conniifttees. the ntlaxiunImil delay Should
he spe iliedl ill law. sti Ii as lot itot itote thtan i'S houis.*
[lIhe statute should piolthibt tilt Pm (siletit ftoim miaking

".otal fituclitigs' to attthiomiie a (()\(It opc at11ioit1. Findinigs
sltomulo be xritmcil. sigmied h\ ~l Ow t esicdetit . pt ese xtd as

pcitallirei tc(( l,tcs 1iiio (1"listtihtblu to) tIhe appolltIiaic
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'ommifittees ()I- C ong~ress and the sidi tiiorv lneliblers of)I- the

N ational SecCL ritN' ( n nil. It is iiitoler-able f-or someone

like Pr-esi(Ient Reagan to atit horiie anl armIs shipme)neit to
I ran anid liter claim that hie had no reco llc~tion~ of whenl

he ldio o j oh ii Poi ndex te r to (lest lON a finiding
be~anlSe it is politically embarrassing. or fuOr key members
of' the National Secuiritv C oun cil, stuch ats Se('retani of*
State (George Shultz,. not to b~e told1 of, it f inding.

Fourth, why fl( t limit the offices of' the (:1A D~irector
anld D1)eputV Director to at fixed term- Bills hav'e been
introdutcedl in the past to limlit the termn to 8 oir 10 years.

slimila to the post of" FBI Director, but1 I would Illmit the
termi to 4 year-s. T he p)otenltial f'r(:1- CA ablISe Is too) great.

given its access to secret f-unds. its involvement in) covert
op~erat ioins, an d the Iiminitedl degree of' congressional over-
sight. It' a President is reelectedl. the CIA D)irect or andl
De pulty D irec tor sh oui d be re no min ated and( rec(o ii-
firmied. [his imeans that Willianm (asev would ha Lve had
to be voted oil again by the Senate [in 1985. (Given hIls per-
formanill(Ce over- the fir-st Wurlf V'earS, incIluding the Miiniig
of' harbors iii N icaraguia wit hou)t adlequate i omi ficat i( ii to
lie Intelligence C om nlfit tees, Senate conifirm'atioin would

have b~eein highly uiilikelv . A report I1w the Senate Intel-
ligeiwe Com)iilittee iii D~ecemiber- 198 1 made this revealing
observation abotiit ( asev's fail iire to submiiit it hill and rel i-
able dlisclosure of, hIls finlancial Interests: "TLhe Comnmit tee
is conicernled th at thIiis p~at ternI suggests all iii S~lf fi('ieti

appreciation Al the obligation to pl(Wiile co( mplete and(
accurlate III f'( )rmat loll to thle ovei-siglit ooniiit e f, thle

FifthI, C onlgretss sho1111ul cnisider thle add(1~ition 1 )f cIil-]]

iiial penal~tties to certain ofI Its statuites. 'I e1)[1 p(l of'loalty
to Priesidenti Reagain was so stiolig that officials non-

wtleri statutes beu~itisc cruiiinial pcnilaiies %%ei'e lacking'.
'I'IiC\ Shold~i~ have beii flaced %\Irll)t IlicoI e Iof lmvlillvio
at Priesideut m-' li(Ielit to the lim, \\ItI Iithe prspe I (it

f 'icis aiid ai"l selitein c" hl~cping tIenicl ma11ke the dec( Pioi.
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SiXthl. t here Shotuld he no( circumvention of' statutorV
prohl1ibit ions1 ii appiroplriat ions b~ills byhvng ageiicv 4fi
ChitS sotlitcit I'L1(15 fromi prIivate partie anS ~Ii oreign gov-
ernmnentIs. There are those Who argue that Congress is
Iincapabl of' prohibit ing thlese Presidlenit ial ove rtutres.
This argu menit is not p~ersuiasive; the cost of permitting
ext ractirrictilar Fuin ding by the President is too costly for
representative governmentil . It is also rep)ugna~nt to have

the PResideiit go hat-ij-hand 1o ot her gonvrn ments fOr
fina iicial sup ~port. becom)lling i ii~olved in q uidl pro CIuos
that wilt materialize later in the form of' favors regardinig
arm~s sales or finainicial assistance.

W~hen Congress vo t ed to prohibilit dlirect or indirect
assistance to the contras, it should have been illegal f'or
Oliver North. its a W~hite Hous~e staffer. to make
appearances aroundi~ the country to dlruii up private
finaincial con tributioi ns. If' this practice is allowedl C on-
gress will lose inutch of its power of the pulrse. After C.on-
gress had c ut (Aff id s fOr the iet iiam wari in 1 973,
could P~resident Nixon and his aides have appealed to pri-
Vate group and fo~i ( Ireign) governent 1tstt to) pro)vidle stipple-
Meintat hinIiS 10 to)not inute thle war? This kiind of activity
shouild( be illegal not on ly for thle go vertnment o fflcial's
who solicit assistanoce lblt f'or the private patties who
co ) iir il) tce

TI hre are Step)s WC Should lo~t ta~ke. [he National
Sectii it v Adlviseir shotuld not be suibject to0 Seinat e conmfir-
mat ion 'i.I he l)iO((C55 of' coii fi rulat ion Would elev-ate the
Adviser's role and further diminiiish the statutre of the Sec-
ret a r of State. NIo reover. t here is I 10 need to abolish thle
two) iitelligetnce (Cornnmiitees and( iep~lace themi with at
Joinut coimimitteec. Eachi chiaimber 0)1 C ongress ineeds its o wni
iiidependeint (ctpablility lor' overseeing thle intelligence
oonilinuiitiit. Forming at joint comniittee wouild also give
(recleiice to the canard that Iran-contra somehow%
resuiltedl fioim thle u(iigicssioinii lropeilsii V to) leak sensi-
l ive iinfIormiation.

I'he claimn b%\ Coloniel North that lying is necessar\
loi. (ovcit operadtionis, aind that ;oiigi-ess (ailiot be
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trutstedl with setnsitive iiit( wm11ation1, IS LunfouLldel. He tes-
tihed that -It is verv important f'or the American people
to understand that this is at danger-ous World, weC live at
risk...By their x'erv nature, Covert operations or special
activities are at lie. [here is great (deceit, (leception prac-
ticedl in thle cond uct of' covert operations. T[hey are at
essence aI lie."2 1

lII closed testimony, this phillosophy-if it can lbe
called that-was strongly rep~udiatedl by (,fair- George. at
312-year veteran of the (CIA's Operations D~ivision. He told
the Iran-contra Committees: "I disagree with Colonel
North, ats strongly as I can dlisagree with anyone. This is at
bulsiness . .. of' truLst. T'his IS at buIsiness that works ou~tside
the law, outside the United States. It IS at buIsiness that is
verly (liFficult to define by legal terms because we are not
workinig Inside the Amiericanl legal system. It is . .. at busi-
nless ofI being ab~le to trust and have complete :oinfidence
tin t he lpeople wxho work with you. And to think that
because we dleal inl lies. and1 overseas we may lie and we
max (10 other suich things, that theref'ore that giVes Volt
some pemsin some right or somne particular reason to

operate that wayt\ withI you r fellow enmployees, I would niot
on11 lvdisagree xWit h. I won Id say It wouldl be the destruc-
tionl of at Secret Service III at demiocracy.. I (leeply believe
with titlie co)in plexit ies of' tilie oversight process and~ thle
relat ionshi ip bet weenit frece legislative body and at secret

serv sice, that fi-au kness is still thle best and thle oiily
Way\ to make it work.-2 '

None of' these recoimndtii~at ions, onl their own-i, will

l)I(~'CVt'iit a recurreCeI of' thle Ir-an-contra Affai. ThC\ wVill
I wcexer. alter tlie cl imate III xxhiich execu t ixe, of ticia Is
op~erate. T[hey will initroduce at tIote of caution for- those
xwhIo decide. f* )r what exer reaso n, to take thle law III t heir
()\\,It hands. Thiey are freec to do So. but Such conduct
should (comie at a ((1st ( f, fines andfjail Sentences. Bef'(WIe
Suibordiniates decide to plunge Into lawless ac tivities and
polso Itilte relationship betwxxeen C otngress aind tilie Precsi-
(feit .1cN tney ied to b~e restrainied by Supevisrs xxho have
a b~ettei anid deeper untderstanidinig of go\ e111iiiien and
our (,()ist ititit tonal SvstnII.
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Bv GERALD) GARXEY
P~rinceton Iiniversitv.

The peeuli iariy attaching- to th& A meruan1 svystrm Ii 1111141 that
governmental rontrol i'A dlividedl betwieen tavo criten. s, o that w1hi/e
one center uIaiY he attem/)tiag to control a 'iell intitti' I/1 1A0t'(I

tion of a powei iwiial belotiging toi it. the ithet' ( 'iti'Wr mm(I
upon like gronnds be attemptitig to (opitiol the Namfl ma1tte? io o

quite contradictory Ia.0non anid Io quite conitadittonrnd\t~l.

-FLd%\.aid S. ( 111d~

EDWARD S. CORWIN RIEFRRFD 1) 1 (IWO (ILN IERS PtK(.t-
liar to the American svste m of' governmental control. The
two ceniters are not1, as might be supposed. congress and
the President. Corwin, writing inl 1913.1 was ref'erring to
tensions b~etween national p~ower and~ State p)ower mader

the Treaty Clause of' tilie ( )llSt Itultioll2
Inl 19 13, law na kers and1 Judges were still dIebat inig

the extent to which the States, inl exercise of, their,
"1.reserved1 police poweIS is. (A 111(1111ii tile (A) in iii e(
aUthority of' (congress ad 111thle Iresideiii to legislat e thle
nation's loreicgii policy agend(a. State legislators* prc Ic-
clupationl with localized Concerns coumld putf theml al 0l(1(1
with national officials whose positions called lfor a
hroader p~olicy perispect(iive andl I rc(jueiit lv. mile cenitered
onl initernatiotnal rat her t han domest ic interests. Not sur-
prisinugly , thle t wo cenit eu's inight-a s (as,1 rws Ii (lbsiled
it-t iv to legislate "to (1uite coiutiaiv (i(lds. jpeseiitiuig
(lassie cases for c.onsul itit jouial litigation.

259
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IThe ritidi dl-Stdtes relat ioniship i)was oftw Cli ii iiipet i-
tive., bitt, until reCiitly'. tile two Maiii power ('(-iters
(C;ongress and~ the PResidenit) genierally iopetated iII

foreign af~Tirs. Such cooiperation ()Bell reqjircel exercises
of" (-onii~erable iligeiluitv-a species of -miistijtititoiial

elabloraitio that night be teriiiecl -viiif)(mVeiieiit by~

A President mlay, negotiate at treaty v )I (eit a iSill)su-

jeci s over wvh ic h thle Con st it ut itl giyes Coniigre ss It(o
exp)ressed legkisative pow~eW. Neverthetess. Limi(ler the

Ileay Mse.Congress has the power Uo raitify such1 anl
intumn.Ratificýation makes sh ray ite sprenie

law of' the latidl I. nder the Necessary- aid iP rop)er or so-
cal ledl coefficient clause,'- (;OI-Wi n argued. al ii llp )1iCdl

p~ower' activated Congress to pass aiicillarv legislat ion. By-
hyvpothesis, such anciary lawmiaking would oIw (cin miii p-
p)o1t of' folic-v ob~jec.tives toward thle attain ment of whichi
Conigr'ess had no( .sejmrate con)lst ituLtional power to mnake
laws in thle first plac-e. Ill other words. combinin~iig -power-
by- piecs- (-all create a mutstitutional c:apacitv to perform
(cirtat n fiuc-tiotis. eve" i wen such tn io-thios can not hec
undl~ertakeni undi~er at speccif'ic granit to eithter branch'

H(ow dotes thle empowerment by, pie(ces pro wess relate
it) na~tionial sc-ur ity'?

The tlat iotial security- -otiweht is a vec(tor- with
mulitti ple dIimtensionis. Thlese d imuensionsii reach1 to issues of'
tinternal subhversion anid domlestic. rebellijotn as well ats

to those ofU de feise againist externial ext oric "( ittnittimidla-

tioni, or military attck. Myie also ivachl to emtenally,
originiat ing threats of a thiploinatic- or ciiiiic tiatre.

Fociisiiig on those threats that originiate abroad. a
(ciltaiti level (if mnilitary. preparedness, embold t ied ini active
force(,s, (,oiistt iit es tile foiI1i1latioii of at miodertn itnduistrial
tiillion's5 sec-iltv. Reitifnrciiig this foiuida~tioin is a cýertatil
iesei've-force txl abili/'at ton c-apallilit v ()erlvkitg ilie mlili-
tarN stibst rat till] are other eletmetits of what c.an be called
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thle st rategic base. sitch1 as (Iip ll( tuIic allanlgeineti lts O

eCC~O1111it adtf (tLIlIll;ll \ dIIteS thfat lend~ to IeCdUf Ic tIle

Aniericanl senise oA threat 10)1)1 pa'ttictl iltnat iitonls.-

.I'lie stiategic b~ase, t hen. has two c 1n1 )ollents: at

Str1(vitIV ni lhiarv Iou inlat ion. wvhich inay ta ke at \a liet (A

formis. andi( a not)nulitary supcirst rUCt III-C. Which is not1 an\

less itipmrtailtf

(hine Woks in Ihe near fhture Iot in) chi "niistauiwes ill

whlichi IIS ittilita l \ f(i e(s will (Case to( prm )i( I the ( (wle ()f

ouri national se(urit -(- hw toihat nlattc r. PJr)cl-tl)s fort- hel

secu'Lrit\ ofI mour trilateral (i.e.. West Fuiiyellfii and Far

Flastern) atllis as "el. But deCpending oii j)()sihe chaNges

ini t he ihiumie oF 1)eincelmel externail t hreat s. ()I- iii the UiS

t'esoirce imase . ( ILIr iniilitary fW )ius nia% !Live to mIiilerg()

reCstrutctliriig. Fur11thernmore, the ionniilitaiv monqm0-

eilets of, the strategic base aIlso) may niee~id1 apripriate

a? jlist ifleit 5.

( Amiceivalblv, th le ge()gidahic butlers and commlloinc

hinterland (in the seiise ofI the foreCign trading area and

overseas invest iteilt mnit ets). whudi ;\lnmcan~t s ef fect it h

sec~turcl by suLIp)lying elefeise serv-ces I() I Irilat eta1 allies.

lInv ('ease to ble mtajor eleniueiits 4AI the st ia tegio- base of

I'S national seCLIritv. SUihI a Illo0lil i~atioli Wo\iIII be

limpl)icit jin i et i-urii w( at Fmtress .\incIica Iostulrc. It

(Oilld allso) result h1011a d (rift b\ 0111 Fiee \V\otld allies

towardIpr )Iet elif list f( Ieigpi ImPlitic.

(mv)l-x(r5(ly the gtadtuil iea;li;Iatioii of gl(b;Ii illut1i-

latteirulistin-tlie goal sillU? 1944 of 1 \liieiiai linterniiit ial

e(0)Otii(phtri ties-wmi lld causle I'S cit i/ens, their t tad-

tug partiiers. all(I eve-ti thieir adveisalicis to) teali/e that

that] i ?l/i1(ryIV focs. reprieseint 11li stahili/ing fatrill

iiiteiilatioiidl relations. liIn lhe e Int iiiit It datcrlisiii

slim~ild evolve, at redefiniitioii od lie s tategiu fase ofI I'S

niatioinal sectititv wotildf he ini m1(1( Nf do gs1) ,ive (fIle

piomilinitelc to this imiliinilitarx suipet.tilIn tut.

.lihctbotioti of itie strategic bas~. ()I iat~itwil sc(l liit

evokes The cniiillihiltI Im cs li (d5 o genciiatiig, and~ ilatlip-

tmlatiiig ics51)ili to If)~ w ,tplid( 5)ificl gf.ls.l~ix'aal
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resou rces comeC i iiune(iatelv to mului (ILi-iting "'Ordd
W'ar 11IIMargaret Meadi wrote an influential book about
the importance of' the cultuiral resou~rces of' an embattled
people,," and many commentators have cornpared the
efficiencY of' democratic ver-sus totalitariani political
systems only ats war-waging resources.ý'

The Congress and the President may separately lay
claimn to cer-tain authorities as related1 to national security.
buit a process of empowerment hy pieces is needed to put
themn all together so as to equip the nation as a whole folr
self'-defense. lIn defense budgeting, the President pro-
poses but the Congress disposes. It is the Commander in
Chief who directs the dleployment of' US military f'orces,
subjec tocnrssional oversight.

The nation possesses all powers that may be needed
to preserve its existence and its Freedoms.' Nevertheless,
reasonable persons may disagree as to the real meaning
of' "nieeded.- What is more, "national security" may take
on increasing international econiomic connotations to go)
along with the military overtones of tlie term.

AnI Era ofl'xcte.~rnienn

For most of the period 1890-1940, national and State
powers defined the twvo critical power centers withbin ourit
constitutional system. But the (lecade of the I 930s, which
saw the ol(1 Federal tension finally resolved over-
w hel iningl gInvi f~avor of' niat ionalI power.' ISaw also at

marked up~wardI inflect ion InI thle traiectory of, executive
branch Influence.

Yet, tWO CCIii CI- Of' power- remain, just as t here still
exist asymmietries iii those two) (enters' const1ituencies and~
Institutional interests. The President aniid his munnin dig
inate-t he on lv elected officials InI our, system with tilte
mndai~ate of, a nat ionial coijstit tienic-( )hei See Issues and
political Initerests (liffeCrently than Members of' Conigress
(10, esp)ecially' wheni aI mnajorii of, tile lat tei co me fr-om at
party ot her t haii tha (I iait Pfhresident. Such asymimet ries
raIseCorw;inb's p1 jroblemi If* t wo) Centers act inig "to qu ite
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contradictory ends" all over again. but1 no0w the two cenI-
ters are to lbe 101111( within the natioal government aind
the characteristic conflicts are I~wieni Conigress andI anl
ad ministrat ion, rat her than bet ween the natijo)nal and
State governments.

Ar-guably, o1ur postwar- PI-eSIdittS' conceptions of-
their official respo~lsilbilities-at least, once our in ternia-
tionalist commitment had been irrevocablyl accepted-
made interdepartmental conflict Inevitable.

American P~residents since earlv 1 947-the enunIIcia-
tion of' the T ruman D)octrine almost Permits onle to FIX
the day that the world changed-have drawn onl a budget
of' constitutional powers to (teal w%-ith i)Io)1enls that were
thrust onl their administrations I)X events of' tile postwar
era. So long as worldwide involvement was conIsidlered to
1)e at given, American Pi-esidlents hadl 110 Choice b)11 to
engage inl ceaseless negotiations with allies, bargain w-,ith
monetary and trading partners, andl tilt with adlversaries.
These enterprises could be prosecuted best through
Execultive (rather than legislative) power. The fr-amers
themselves had recognizedi and assigned that lpectiliair
cap~acity within the execu~tive br-anch to manage f'oreigni
affairs. But tile empowerment by ilece process was ,onl-
stantlv at wvork, f'or only~ Congress cou ld su pport tile
Presidient withI military f'orces, finanice various interna-
tional organizations (suIch ats tile World Bank), andI
aut horize tile in1stitutional apparatLus (such ats at network
of intelligence agencies).

Eventuially the accretion of' tilie one center's p~ow~er,
even If' it occurredl inl the exercise of du~ties that had bCeen
thrust untsought upIonI It 1w- historical circumI~stances. 12

must have excitedl the jealousy of' the theoretical lv co-
equLal center at the other end~ of' P~ennsylvania Avenue.

The impiulse Ill C;ongress for- tilie past two dlecadles
hats been to chieck ExeCut~ive prerogativ'es ill f'oreignl
affairs and national security policy. If' C ongress coul~d, inl
one set of' h istotial cI rtnstances, 1,1)I ulImiplied U fist it -

tional poweris to peCrfect at foreign pol1icy Initiative ý/Io
hamed onl any eniunmerated grant, it also could 1 inld



264 (OR Nuti (. R\ H

.1hiiit'wi~lhii(sih, the \lic a d l ( Ill t'i readh~ing If til Cm'(.d t' lXt

tiv' %%tl whtti c'h tile PrsedekntsIi Ilaw\L~(tit dis))c's c

agied' li'l of) ~hiis(litI~i Executive diitl JoliC. ' I hc Mansfieldi

~ioiisip Bdlloilcuic ~) mi 5. and iilluigti-aitt I )dUic Il )isla

Diurinig tilec period(d i (moigi-cssioli'lI attempijts to dis-

I cgi 51 hi( )I." lc'gislitois liaie been'h lIc t-l1-spc'uil11\ it ti le\
lic'Sreshht RttSt Belt[ dII'dS-t() (ldie i it' the 1hdlki(li\ lg

striuthItic't od ihlit(cldhi( )ihhl i-lt'ioi lls.

Bc(au1st' o(A lthe br)1,ld (1 I~Vcs thalt arelt'\,liLlbfclot Itilet

na~tionli \hll Ncitsie sc i,u si~t\ rc'talbe itti s t it". '.hlt(c ('oti-m

Stliihtt'g' flt'Xil)Ie FC joIMISC'. %\as te'sted(m iislthtitiuhlall:

pr(Ac~i('hioilelIandli. tradet isee cqi iiii all a1svsheIb to
cii(0t111Iia C (ohi(it(' of1dl tolihi )ii\ eoe (1,1"u.

.Nheit' t~ c..'iiS, the sit hlhlo tmhct otwihi (lt5Ii )c'd
im inge O Ill theht' hilt' to ~istit)I lit ilhtt'i ilici tX l-t'iol o

w~t'ihigtchat' dtoiks11ilhho tile aluiC'd Wiarh' . but at

b;\pece ')licmluig it) Stn. thhidiis( cliish0Iiilli5. d so-.hlle (l
lHSig (A.l'.t' 1 (If gno U~tli shhh' I)dihlili hC t.'Litt' chtuic-

iclcuutli ('sthic.' Ili(' (1iti 5( otifhat Cm 's of cs h it' d i)0 t)

it~ da .t'idI mishi5( lt'ih)1i5 ([(It \Nhit'lcthe wheht this
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%mave cani he sustainedl into) the next centumv. If it Lan be,
then thle ev'ol utioli-nar ten(Il( V see ins to b)le hleadin g
tOWar1 at WOrldlWKid, niul.1ti-tiered ind(ust rial pat tern. i.e..
one iW which many nationis can produce a Wie variety vof
fi inishled productsU a 11( basic corn mod i ties. lThe p he-

nomin)ii(Of mnuiri-tiered specialization explain-.,( )il()of

the imo)st initeresting of recent glohal ccmoiin)ic develop-
ments, vin., the inTGcrs inl iitra-illiIdstry (ats o)ppo)Se to
cross-inidustryN) trade animng the nat ions o)f the t rilateral

Inherent in the growth trendi is a process of
economlic levelization the grradual comi vergence o~f the
levelsof (Iinwtren t inatioal economies twiard a more-
nearly eqUal standard of living." Thie conlver-gence of' thIe
Amer'icani a 11(! the J apanese economnies simice 1 945
illustrates this apparently general tendlency.

fin thle past, the growth pattern has reassertedl itself'
eveni alter radical interruptionis o)r reversals. INSm1 Wars
I and 11 represeiiied such ninterruptionis. lucy b~racketed
the economic (fiarray ofU lie interwa r yearis anmd werec

calledl "thle ecoinomic c:oiis(]Leueiices of1 thle 1)a(e.' TheV
inIcIluded the lDepression. p~rotectionisml and the beggar-
thy -neighbor economic policies, such ats predatorý cuir-
renucv dvallnat iom)ls anmd ret aliat ory t a i f-making. which
shrlunk tradle aind prodllcedl anl era of' iinterinationial

C(Ol()m(:cl( )su1re. 2 0

If' American ip )licv -rakers were agreed(l n at sin gle
poilit o1'f nt nrc e C-)1)Iiioiii planiiniig forI thle po)st-WX( )rld
W'ar 11 world, it wa-it that tilie lessonIs o)f thle interw~ar
p~eriodl shcould he learned. Thbe closure of thle I 930~s, t he
believed, imulst give wya Io an openi miultilateral trading
5stetii. 'His oiivictioii und~erp~innied tie world worder
visioin ()f tilet first years of tihe postwar iitt.'iiatioiiai
eCOno11iiii system., from 1944 (thle year of' thle greai
e(onouicii (Oiferences at Biet toin Wmoods ani~ Hdd liia) t()

1949 (the y'ear 0)4 Ihe cleat )iim of N AI( ).

Amerc icani pot icy-miatkers omice even cii is ionc( i a sinl-
gie global econoni ic Systemiii withI S )vieil partii ipat Uiii.

( )ii the pcoliticat-(lipto)niatic front. lD'1 R pece-(ptw i i)f the
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VitIedl N atijons also ev~oked a nit LlverSalustic imiage.
Failures inl both hle econtomic and~ the po litical sp~heres
gave rise to thle (,old War and the hi polar world order
that dlominatedl the consciousness of' the second period,
from 1949 till thle late 1 960s.

1lo nUnniversalism to BiPolarntyv

Stalin's geostrategic chess mfoves andl his political cyn-
icisD-hi1S reCfusal to eVacu~ate the Red Arniv f'rom
Eastern Eur-ope. hIts abtuse o1' thle UiN veto-are usually
emphasized when explaining the failure of the concept of,
Unitiv ersa list ic vi sioni. But Stalin's economic in trati-
sigence-his refusal to palrticipate ill thle convertible cur-
retncy regime that American policy-makers wanted, his
re ,jection of' the Bretton W~oods bankin~g Structure (the
International Mlonetary Fund and the World Bank), and
his withdrawal front Marshall P~lan negotiations-were
every lbit ats subversive of this universal concept as wvere
his political and military moves.

The int egrated Free W\orld economic network (i.e.,
thle "Brettoni Woods5 sVstem-) becamie the couinterpart of a
Free WVorld ideological, political. and~ military collective-
secuirity network-the Western or trilateral bloc. "Ihle ter-
itorV outside of' US b~orders, bult enclosed within the

perimeter of' thle l)loc., definedl both at geostrategic bu-ffer
(we Would fight the Soviets, if' need b~e, onl European soil,
not onl our, own) and anl American economic hinterland
(the en tirie trilat eral area became at secure market, open
to Americanl COnI mercial penletrailonl).

[he Free W~orldl sy-stem worked, [in part at least,
becatise thle empowerment b\' piece~s process worked. The
bipa rtisanshi p of' A iericait foreign policy facilitated leg-
islative-execu t ke cooperation. Wo)rkinig inl concern with
Members of' Congress to the twin ends of' keeping a tense
andl tenuotis peace and holding at Free W~orld linle agalinst
Communi liiist expanii~on, . (XcL'tit Vt brainch jpolicy-makers
erectedf anl interreClated set olf inlst it uitionis iii su pport of
the W~estern bloc struct ure. The emli)ow\c~ierifet-byN-pieces
p rocess hleIped to lprodutictile Frtee kV orld all iamte
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structtr,:, centered on NAT(); the modern ,\AieriCain
military establishment based on a high-teihnology force
structure, extended to protect the allies: the inst ruiments
of US foreign economic aid and military assistance: the
intelligence community and apparatus; ati([ a c, iilpleXus
of strictly economic institutions such as tile General
Agreement on Tariffs and Trade (GAIl).

The Soviets formally expressed their Ini rroring con-
ception of a world divided into two integr:ited blocs w:th
their metaphor of the "two camps." and built a trame-
work of counterpart economic and military structureo.
such as the CMEA (Council of Mutual Economic Assist-
ance) and the Warsaw Treaty Organization.

Because of the hierarchical (i.e., patron-client) stlruc-
ture of relations within each bloc, the hegenion could
control bloc policy. But the hegemon also had to bear tle
economic responsibility of tle central banker-planner's
role.

During the late 19 4 0s and the 19 5 0s. the Sovict
invaders and conquerors, as well as patin ýithliti the
Warsaw Pact region, were able to extract resoorces rl-Oill
their satellites and determine tl, distribution Ot tile iltra-
bloc defense burden in the USSR's interest. [lie Soxiets
in this period are estimated to have taken albout as ninth
out of Eastern Europe (mostly tioll Ea.,t (Getl iam)as Ill,,
United States put into NA'f()-Europe ii tile t orin Of
Marshall Plan aid. But by the midl-1960s, the L'SSR hadl
begun to shoulder the prepo-iderance ()I tile padr's
security burden.22

Wartime destruction, not any condition inlherent in
the order of nature, had left the United Statcs in its ((is-

proportionate position during the first l)postwalIr deca(c.-2
Recovery tn Western Europe and japani. plus� ili ac(es-
sion of so-called newly ind- strialiing ()ttlt rics (N I(s) tI)
the growth cadre, had the predictablh ettect t )t fie(dl(inig
relative disparities. By lthe late 196()s. Anietitans c()mild
not fail to obseive the outlines (d f \world in ihihlh the
relative share of the global pr'd)(lt a totin tltetl l(or bh\ ll(
biggest and most (ldnamic actor (the V init c(i States) no
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lo nger seemiedl d1isproport ionately larger I ha i'la pa us andk
I'Aest ( erniihmns share. Thle makings of'a it ie%- nitiltipolal
wxorld or(Ier-aii( possilIlx, there-f~ore. o4 Net a third~
period )( it Iiii tile Ipostxill erat-(OUld be dIiscernedl.

File recent dleb~unking of' American hiegeniii m pie-
tnIsionIs Wits St mu I-lat ed III part by at kind 0[ shoc ofk
recognition of the relatively ero(Ied position of tilhe
U nited States.21

At different points in the dlecade 1966-75, Amerlicans
began to look about and see a niew% Eu rope, a s pee-

ttacuar~lV yeCSLIrgeilt japain at the cenlter of' a vast Eastern
Paciftic growth pole, a1 p Werf ti IOil call e~l CeII tCC eelOiH

Saudi Arabia, a Soviet Union whose miliitary IIINC st n1ciets

The looming of' thle new powers onl the horizon ot w( )rl(1
hisoryImlied possib~le fit ure strategic (( m i natilons

that had ]to relevance to bipolar' calcu lationis. The very\
concept of* at "China Card" emphasizes this polint.

A sense of* impendIing chanige-itot niecessarly1 of,
catastrop)he, but of' crisis-now1% overhangs tile Initeria-
tional system. 'The old1 t ightly inltegratedI tri lateral bloc
image cannot be reconciled with the reality vof new
economic conditions-or with the incr-easing acerb~ity of'
in trabloc squiabblitng over trade policies an de1 leteii se
1)11rden-sharing.

On 1)oth sides of' the ideological divide, erstwhile cl-It
emits have regained enou~gh strength relative to that of'
their resp~ective patrons to conceive of' iil(epencdent Inter-
ests and~ want to exercise power Independently of olirec-
tio f'rom 'Washington or Moscow. It the bipolar systeml is
not actUadll breaking tip, it is at least experienicing cracks
ill its foundationls.

To thle extent that American policy Initiatives will
Influenice the world ordler andI that congressional ivle
menw in f'oreign affairs will help to dletermine the US
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p~olic linue, thle st iil-intoiimplete pr)cess of cohlgressi( l al
PM I, 'c- 1ccuive 'rv could~ st iolglv affect thle (lilec~tioli f )I I IIe'S

C ai/If' Vekl b i/A te) /cli'li/h' uf r

Ihe "closurte" n "In'ilt erdlelpenlio-l Idea~le I VpU.S

offer thIemiselves ats ext reme iS Iit amodele I othtle wo Irld

Or'ler evolutit oiarN pro)cess, since t he\- co rrespondAI~ to (%mI
Crucial dIirections iii the strategic bases of ViS secart\ v: the
closure Ideadl type p~oints toward at cotit)Uivaiw of the geo-
graphic scope of' the American presence ab~roadl (e~g., it
(leemp)hasis of' the overseas hatt'er-S and IIIIII[erlaid ). and
initerdepenidenice Implllies aii extoawsliu o4 U S o\Ciseas
economic-diplomnatic involvvmeiuts. Since the conltrarv

1e1meSSLIC Of* clos~rc and interdependence weigh in dif-
ferent ways on Congress and on the Presidenit, the likeli-
hood that either course will be fav'ored miight depend o)ii
the prevailing balance of legislative-Executive p)ower.

The political steamn behind closure is building, not
only in the Uinited States-where more thlani oliC p liii-

cian sees calpital to be mnaci From the protectionlist po Ii

tion-but also in Europe and (tot- ditfereiit rea( ison) Ini
the Soviet LnIioi. 2 '

ClosureC would turn-1 down some of' the heat t hat Is
now being generated by organ ized labor grou ps anud
other lobbies in those industries that suffer froml excess
cap~acity, dlep) unempII)ONvuient. and the severest pains of'
economic adJUstment. With closuire, the pains of' tranisi-

tional unemploy'menit in ad.] Lstmeuit-vul nerable sectors
would be at least temporarily cased, ats would the
(domestic econiomic agonies.

Adding to thle pressures that emanate f'romi vuilner-
alble 1induIstry g-OLi PS ar-e the pressti Fes f'or closureC thatl
the advaiicinlg processes of international iiiterdependenice
generate. Nationis (10 not Want their au-tomlat ive St eel,
andI other national secuiritv-seilsitIve Inidulst ries to be
exported to more efTicieiit f'oreign stip~pliers. ( )i effi -

ciency grounids it might be, desirab~le to take a(vaiitage of
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tile poten~tial gains 01' internlational i-ade tha t such Open-
11C55 W~ildls to pronio1te. but COViSI(IeratiOnS Of SeC(urity and~
jpOlitical soverei(Tiltv often cutl In thle ojpposite (liC~tiOii.

At tile sanie tillec that pressuries for (Uasure are build(-
ing in (.ontgress. so are opposite condl~itijons il tilhe Internad-
tionial s\Stenll t hat fvor, llloves towadr~ true itl'l trh'/mIeld-

-tr. ie Intedep)endenlce requires t rade across it
sst'em i (splaying sufficient diversity of' economlic capaci-
ties to support multilateral exchanges. SuIch at (hierse Sys-
tern is characterized by' broad gap~. of' comparative advan-
tage. In at systemil withI broad gaps, each Iiiat ion canl
Specialize in Particular pr )di ni lines, Selling off su rpltises
that its Own Indlustries pioduce most efficiently in Order
to earin the Ftreign exchange with which to nimport goods
it uie-cds. A SySteuli wit hout broad gaps Can hard ly be
expec tedl to suipport at multilateral trading system.

The conditions of' bipolarity were diaiametricalix oppo-
site to tie tequisite conditions of' true Interdependence. So
long as the United States enjoyed both anl abslu)Ote and at
comparative advantage inI producing agricultural coin-
niodities wid con1sumnable man ual~Ctured prOdluCtS al(I
capital goods, its Free 'World trading partners could ats-
pire to little more than positions of dependency, financed
by borrowed dollars. A ud so long ats the Soviet 1 nonl
mnaintained something like iron p~olitical control Over tilie
C;ommunlist satellites (ats it dil (luring the early (0o(1 W~ar
years), its clients' economies could Ibe little more than
extensions of' the Cou~ncil of' Ministries' central plan.

But once the levelization of' the su perpowers'
strength, relative to the strength of' their clients, had
transf'ormned the postwair b~ipolar system into thle rudi-
ments of' at true multi polar one, the lprecoildit ionls f'or
itnterdependence were in place. Many of* the U nited
States' trading partners today Operate fr-om the top to the
bottom of the 1md u~strial~-agr-icu ilturl-I ladder. They are not
just high-technology produicers, Or lanulf'actul-res Of'
heavy-inrduLst rial goodls, Or growers of' basic commlnodIities.
TIhey are capable of' doing it all, I.e.. Of* in u Iti-tiered
special ization.
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Th I )ligol(~l )tilt -I ne du(lstrijal Cou tiei Iis, cIU.m tle would(
iiow (legra de product(1ivit V b shc'Ittii g those (1 nve

dependteint econ)iomici svst cm. such tfldl i si ies would be
forcedl to ad ljust. Il oinc 5Olca(ses, eXce55-capaIdlt\ induItstries
WOUild have to) a(flust t hemselves Iinto inon-existeince. The

iroiiv 01 (i()tiONiT 1)011( (A course. 1s that tile b~est candl(1-
dateCs For eiliiniiat i( )i tenld also to be thle Imost vo cal claiml-

himon thoesose tha ar muloivt i()l of a s idetifedv of-tilttile
(aioe.s neletione) reci- pbase1 raitsin anai ee Ihsisu onfth
tha TOficL~ Bain Ill(d IIIlon a of~r Hecnmipeic- and plticadl-

It s ppr sevNRoert'lpnscnlso tha teile
region-llS oi CiO0ii-ehv abcl %ol ai lit cJapen an til
Althoughn (Cilpin is Thl~isi thaSIItI (0he severaletadin
heimonespwouldU cull~tpoicaies of itselectie-rao'hserthan
total- clrethise veisoion , sti evke memphries ofl the 0
steling-, frasnc an oiil (10 Westrnt Hnsle Itradiingon n i is h
rgilion-n lioalwould seals ieltpvly slweclosal rgrowth1

through losses of' the gains of' tradle. It would alsof imply
acquiescence liti Soviet - ast Euro1,pean exclusion frloml at

worl ecnomi sytemjust when American observers
Were beginning to hope that Gorbachev might be able to
lead the USSR back into at global trading system, the
moire so becauise lAS-Soviet ecoiiomiic agreements might-
as5 Gil pin also poiniits on t-make them natuiiral t radIing
patrtniers if anl inclusive (rade-proiiiot i e reimeII~ Would(
somehow be set u~p. 26

Onl the diplomatic fronlt, closure- WOUil( also weakeii
the links amiong the litf~erent sectors of' a niation's foreign
policy-links that someW advocates oA' Presidential state-
craft (mnost, notably. Hc n iv Kissinger) sought to use ats
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levers of coiiStruCtive control. Kissinger believed he could
exchange Aniri-Ran trade concessions for Soviet diplo-
matic concessions. This tactic assumed both sides' willing-
ness to link the commercial to) the diplomatic sectors of
their reciprocal foreign policies. Kissinger's scheme for a
stabilized multipolar eCuilibrium was never realized in a
satisfactory global balance-of -power system. 2' Nor did
linkage work all that successfully when Kissinger tried to
apply it more narrowly, is a technique of Soviet behavior
modification. 2 - Nonetheless, a web of multilateral
economic interdependence could furnish statesmen with
bai gaining chips for influencing their trading partnersI

behavior in non-trade areas. Obversely, closu re-a move
away from inter(lependence--woul( weaken such
linkages.

At a time of budgetary difficulty in the United States,
relativelh slower growth, brought on by closure, tends to
shrink the tax base and crimp the rate of new investment.
The President would have to propose, and Congress have
to find, a defense program on a weakened fiscal base.
One would look for retrenchment or pressures to extract
"more bang for the buck" from American tax dollars.
During the 1950s, "more bang for the buck" pressures
resulted in the adoption of massive retaliation and finite
deterrence-not necessarily the most hopeful of prece-
dents for those who seek to reemphasize conventional
forces to stabilize the niilitary balance.

Retrenchment would have a geostrategic as well as a
force-postUre dimension. Combining the adversarial
economic policies that would characterize global closure
with the narrowing of linkage opportunities and a
(_depressed overall trajectory of economic growth, it is dif-
ficult to foresee US maintenance of the geostrategic
bLuffers and the economic hinterland that have been
critical components of the postwar strategic base. How
long could Members of Congress continue to vote funds
in sulpport of US troops stationed in foreign nations
which were engaged in economic warfare with their
constituents' iid, ustries?
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Br(tad(II speakiing. the polio, issues that at inoe
owad~ 1(1SLIFt )S[ie M( tl(1 raise tend( to act i~aic (A()!I gressitilial

ii l ( I\incit it tiiilie nitty-grittyV of foreign policy.
A\s the( C(( 11)l(mii(. piiich1 of)I' Sl)WC(l growth bilegii] to

I ighicii. dlef enise budi(get ing woauld becom~e rnivw legis-
laii l p\CV t) itij(i/c( lii Ow it is ttodayL. lProtect 1ionism Žbr0(1w
WO ti1( ( draw )wl I calls lml ()I ( lNl ftor retaliart- iv ptA)te(:t it n-
isml bu11 alsO o) tor mce-retietichmieiiis by the United
Slaw" c. li Vd1 \ait )s f orims (At -MansiiitisltiCi ( what per-
centadge trmo)p putllbadck xwould retaliate for jackitig-tip1

Fiil)j~ di ](:oflinitl nit\ tai-ift raltes?) W~OUld gain more1-
adcce~d llce witin li i( m)igress. Foreig (Omi mercial po~licv

MLWtil l)Ct)lICiie prinlllr\ instrumleint o)f competit~in
dilit iig, liiet-iiielcdit ilistic states- at very diffteren sit ua-
ti(n iilit )iil th at o)f et olhilidtioii nimig~i thle tiemilber-states

(Aial ilt egratedl free-i rade lc)l().
it ler article I oA' tlie ( C)nlStitLUt iOl C commiercial pol-

icy_ clean lies WithIini tilie primlary purIVieV of' C( ogreSS.
1 lie wording o4 the Ciommnerce Clause (fireCC1l\ assigins this

rcgul Idit antV iiI lii Vo tOr(oigress. Moreover, the naiture

of pliCmiloiiisi (otitlier( jal l)()licics -its well its of'
defeilse-l)Ligetiiig-leiid themselves to statutory(tnp -
iiiise solt lions()1 l~hammered out iii liegi~slalile bargaininig. No

p( hit i(il patitern has beeni emibeddled tiiore decoyl ini our-
sxstc ethiIIan that of(4 mngtessional power-brokerage in tilie

set tinlg of' tarlifIf l)oliX The perlsistenlce of' this pattern IS
10 d(Iut )i )1t be expklaed ill pan 1i th le tact tHut ()iiinier-

c iai l)olIicY. like i he alplrul)riatioiis pro~ess, tend~s to be at
tness,\ a [[di V ill\V( dviii g aiti mltiiplicity ()f' highly tanigible.
licav'ik. y I 1)1 icl l)Vadl-and-buti ier- ititerest s.29

lI' **ec fmltinic warf'are'' aiid t it- ot-tat ad(j list inleits ot'
tariffl j)U\isioiis adll moneitary po~licies were ito grow in
rehii ive i ill 1)01 it lice, tlie President would lbe Cast less ini

ihe (A)iiihailder iin (:hi role. and~ iiicrasiiigly in the
classic' rIn ivI iseal p )siti n, responisib~le for mecrely takintg
(,ai( thaiIi ci5t mt f (:0F O gres ale fatit Ii lly' executtedf. In at
(Omitext of' beggar-i Ih -iieighibor itlerlimi illl eco~unoic

policy. tlie lPleSident would 110 (foiilb have ico be
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empowered by Congress to adjust mnonetarv and retalia-
tory tra(de policies, pro)babl)y iII accord with certain more
or1 less carefully pilhrased( stat utorV criteria, as in most-
favored-nation laws.

On balance, then, one might expe,-t to associate clo-
.uire with a tilt toward congressional activism and
empowernient-a likelihood that could figure in legisla-
tors' own calculations of the relative merits of closure
versus interdependence as desirable foreign policy
object ives.

Impliration.l o/ Depening •• erdependence

By contrast, a move toward in.tterdependence might fos-
ter Presidential activism. It seems inconceivable that a
global shift away from protectionism--dependent, as
such a shift woul'd be, on about-faces in the commercial
policies of both the West Europeans and the Japanese-
could occur in the absence of strong US Presidential lead-
ership.?1 The odds against a general move toward inter-
dependence are long in any case, particularly if the Soviet
Council of Mutual Economic Assistance is taken to be a
necessary feature of inultilateralism.

Given the odds against interdependence, the thought
of opening markets around the world is wishful thinking
unless impressive political skills can be bent to the task by
a strong President. In other words, the interdependence
scenario is either irrelevant from the outset, or else it
assumes US Presidential ability to take the lead interna-
tionally as well as vis-'a-vis Congress-the latter, of course,
helping to determine the former.

Interdependence would multiply the number of
economic bargaining chips that trading partners could
play when dealing with one another. But the same multi-
plicity of involvements and interactions would proliferate
the number of points of international conflict. Conse-
quent demands could be expected for US actions likely to
accentuate the Preside tialt role.

Obversely, should Congress succeed in circumscrib-
ing a President's ability to defend mutilateral interests



N)Ri i(. P1 i()II ) .\1 I III> L( IV\ I (. )Ri i) ()Ril~f 275

abroad (its inl at War Po wers Resolution restriction of' thle
Navy's P~ersian Gull'i conistabulr miiv ssionl) , onle of, thle
essential 11)1)0116 SLp -S (Af i nterdlepend~ence co)uild le
Unid(ermiinned. ( ) lie need1 not accep~t Ch arle KSl ind lie-
herger's hegenlonic t heorv inl its entirety befcore agreeing
that at regime of' interd(ependlence requires willingness byV
the more powerfutl regime memb~ers to maintain la-w and
order.

The Uinited States. then, would have to be able to
(leicid tile ordler of' the regime-a role which imme-
(liately evokes ain expectationl of' ex(ecutive emp)owermfent.
Moreover. wi~hin the over-all order of' an jinter-natijonal
f'ree-trade regime. at President would be expected to
advance I'S public and~ private interests. Thus, inl a ('(In-
text of' an enlarging scope of' American itnvolvemenits the
w0rl1l over. it Presidlent would be expected to (lefend US
private interests a gaiinst arnied assatilt. whet her spon-
sored1 bitForeign state or b tityplVt l0lS(~.
liolo-state-51)oisoredl terrorism) and would lbe expectedl to
take affirmative steps onl behalf'of' US national initerests
by aiding friendly Foreign governments andl promoting
good tra usnat ional relationships generallyv. Given thle
inherent capabilities of'the Executive. and the operational
instrumeintalities that are available to him, both ats Chief-
Exectiti~e anditsl C ommnlider inl Chief', such expectationis
would create opportuniiit ies that at President could exploit.

A far-fhiilg. active tradiing system also would imply
im)portan t chaniiges ill tilie strategic base. I ndeedl, the
nature of'such chainges would constitute a justification for)I
anl attempt to advaince interdependenice. The givens of an
increasingly interdependent world alter its nature. from at
solel v in iiit a r to at predoni inan tly Coll in mericia I and
(liplonllatic base.

Inevitably, suIch economic interactions c-all lor luibri-
cation at the lbeariilg-poi iiis of' trading Partners Iecoil-
om-ies onl One another: economic relations call fOr nlew
trea ties to be negotiated and new cons ulat es to he
op~ened,. 1Cnew Capital an~d(Alicrencv-ex change markets to
be developed, and new%% service mndtustries-Froni
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lit, 'iguag-I iaiirsltinoi services o) tr ade shl~m nilluigens-t()
ho." (rcat'ilt". I[ I there is n i rudV u)tlhI the beclief that nic"An-

tile iitei t tioils C•ictir',ge a fhlowing of tile moderate
IMIFIOlS ("%NOIC0S(tUietl's doux (omflnc'1Cr t hle(i'\"') and aill
ebl)ing of the mlartid si)irit.'' then it Imore iiterdepcl-
(denlt wt Ild-esimeCialiv 0We ilto) which the Soy icl Un10ion
Was C(01uo1lRi allv iitegrated(-Ilight be a b)it less giveln t)
settlements I)\ iilitarv nleanis.

Butt-as alreadV noted-the numbler of disputes
thieiselces iligh t be expected to increase, and il
increasingly exotic locales-as all of the world-class
ecoilolIlic competitors sought to extend their markets and
their influence.'- As interdependence widened the range
and overseas locations of interests at risk, the kinds of
thireats (fhat could eventuiate in "incidents'" and even ill
lowV-level Cf'Ii(ts w ould also inc rease.

Congress has traditionallv recognized its own instiu-
tional incapacity to (feaf effelitivelv with such pt)hleins.
,uId hais cl,,I,w,,rily e(-:;ptcd ,he Presddent for response

to) rallily changing or technicalby complex situations bA
means of legislative grants of Executive or adiniistrative

power. So, in addition to the independent constitutional
powers oil wihich a President could draw, he would prob-
alNl( accumulate a sI)stantial cache of, legislitiv,,iy delt,-
gated powCIes. lhis acCret iOnl Would be oil top of tile
genierous allotnment of such powers that the post-New
Deal admninistrative State" and tile earilv (old •Xa r
experience of' Executive aggrandizenenlt already have
producedl.

Ilterdep)endence, their, would tend to creatie condi-
lions of [tillher Presidential aggrandizentenl not only bh
way of' opportunities for the exercise of- const itutional
powers. but also by way of' statutory dlelegations of' loxver.
In their nlatUire, delegations aimed at equii ping the
Exectttive to ieet ftuiiire emllergencies wotid be
inherernty qwln-ended.



( )v iosl\\lt d Jill I(t of I\l 1(1 277( ltt())

Itt (. j)(lllitlffllg owit c a iuoiItvfibc ts (d oflilt AuIIcIIuInII

(dloli-(i~oid it I ý m " eI\c ll ,11c mI (I II iitdIl 1c c iioit I lik c, s Im I IId

(bl Itl cadc as abu Jim tit atld(i~c(llcti' of t(d 0lhlt c tt

cit lur tih II d I~ IIIt 0I tli i Ii lof iil sgt I . I hielii pthat

(lil((tsimli i)NIto'.Ail~l Ilosiui & 1 owisl iicd( iitdSVci mile-

di/;oo (0tilicill~~dutid lihc.I It(be fis d

tlat txItt thee t1cmlditlsof, mudltli (Itýxulihlci 111(111.

picssll iou of ldiollltltlsi oioilpweswil h

mal e ii Cilers. onds to nit ii l 11 w sant liatc icsiiro (itit



27S (d R\1 1) (1 kill\ I

(Iistillmcill )VCIIVi Iak res11ll(

lii 1v liktIN i(1 fll([ I ts wa.x- back ohio tic lt (~)b 'd w~
trctijtio\' thlli Womilo a1V tllo (4 losir. ldcl ~~~

(I('ft't~h't ( mc-h )W -t . a 1P C I-C.ici IF 1 igi it bc CXpc tc (I I 0lc

tiM t powtt----'IN m me ill th V~l- Ic (I I mitv looa mistititimi to

t()lliSi ddtt.lc l k.)l~lI( i(-t-ld-ii i

t\ oititsi ( clggt''.iS thitl\ .iil't \iitio Iillit. (f mitti 1t)Ow~lc

(i*(Itit (as so .iitt CIS" S~i'.l l(C lic a'll 19 0 wi i I.c tHtIn Ill L it U

a /fuit\ c itits -- \ Il 1 S 1" %\Ikill (a I ('..l""Iit'. '1(0!id I . I fm

CMtiigt'. CNv"lit li~0ill '.oij pf)Oclt thi liotiO"Icr\lo (Of blpx'i I

I l~m ý lit -d I mtoiil ~ilot\\ oot ill uit -1cd(II%0m/fl~ c kmOI/ ai

R Io h ct bl'd.t w ()ii tt~ ' ;11( 1 0ili'..o ii~ ftol ,1lilix p no Ra

Stu Ii .N sigH)\c.i H ill %\(1. 111 HOt t.l (1 til l~Igt 1)\ild

(1dilltre I c's 1 od .\ Li aii' (ImI R) Il tl)pi t c ,1I I m ii 1(-ti I CV ~.

Sm I."( i ,cI [)( U IV t( A I Id liat IP \ I' Sc 'Ou1 0 [)() Io. thitl

p.l Vuc \I t\ mI tpp t (m cI\(Ih

I. \ hc Adii Im'l' 2. () 1\' c2 d I\ 11 e1 (a l



"v h \' i k: I IIIpI ''Ilc 4 iI.1 'I Wi ll11 I lS

\oIh td R:S ips, k. Ni p l¶ ýi c.11)1 S

.\I V12I. p[iHI Will

Alit l. l¶ 1T. scp. 2s, Jimt 41i4t tt 1h
6 . IIic(mi. c v llx IL tci i.Il '( id p c -il.1 v p ,I ,

1I1,11 (I9 ? t.401rh411: .\iel cv& fil~ll\(.)111 lil) p4ml.1.

7.tlI Itc.> fil RNug miui ( h lllw. ot u'N. i\1 a ()i',4eaf,, 1 IltlI

R S.~i MIL41c Mcd 11iK t~~t iI 114 t .\il, )"Ill lb)i A( mk:

Fi ll) S e(J.N Ic. Vt flllt look 11INI Alliii " 10 ý (%

10. /..\ PI II H eiXiiiii, \, .51 214 s 1 Is I' /, f/,4 ',I,,/'),',

1N~ 1. ik S i. %.fIiiui , md):~ La hm 313. t .1 )TtP ;1 :II



280 (.1kR \1 1) (, \R\ I)

22. CA. B .lit k id j. FK. I I chmiii I I. tmI~uj 's,,, I'/h \u ) , I~ k.
Knlopf, fill1 II( oimming) (I . 6.

23. Paul Kciiiicds. "flit, (RcI,ii I\U c&lilt d Nmvii . ' iI1,mi,

.Almiiiiy. Au gmi~ l¶987. 1) 30).
24. Sce Pauil Kciiicdx\ icx lý fAla, ) wkI; Im a, 1l I.A"'

YmI k: Basit B n Iks. 19I
25. Miles Kililci. "Emiiinji,iii P] olck) I)iiiiii III I Ilt44l\ ani iil(

tjtce 114411( J'itil 37 (Jilk I ()S.7): l,7.7

PoI'I~fil JEc',nnnly o/ Ihar Imnamil UI R/ifiml/ I 14 ilciitili: Ifijii ci))i[ Iliiix ii
sit\. 1987).

28. See Bermard aud Nfai n KaIxlb. Ki,mize dli44i44im -ili~t-.
Brownl. 1 974), 1P11).12-6i.

2 9. E. I . S lI I ýI IIs I I I I ctI.( I tI i P/ c. J~4)if) i i )1(1 tlIa he ( i/ N c k

York: Prewii(e-1 jail.13.
301. Of Ilic 54411 suiggetedil Iiilit am11 ()4Ii 44 Iicortiii R(~ii )

lowving app)aiienluiX "ti(4t'5I1 Ui .- (;aiiidiaii hccu liic adtuk'. ill Ii1;1I-
leligilg the trilaicial .ullic,, I() iiitiuiIc I lit pdlnli %\ ill u-uu14)1 .1
fu~rther oipeninig (di tlie Wcti IFiiopci andi Iaalniin iu ki,uiti: N,v
11)1k IitnieA 301 Stjpituuit 19487.

Prnctonri 1nixeritiI, 19771, 1). (it).
32. Jon addis has mua(It dii th~ lat alin iti~i~i~ it 1h-SOs Iti

111MAeIdCMtIdeIR (Miiild a IIuAlIkpi I)IM ) lCt 4(NaIhill/iiZl i( Il
because it wo4uldi primilo' a~duiti i4 1a!4jlj 41111 ~lilwN 14)i (m)11 lil I()

emierge; Hici I A lug IPtaut: li-lltuitni (d1 Sialili\il inliic hr'4)iaa i 111(1-

naitionail S\,stein.' 41 lidrintti4)l 's(1I . t 410 I (Spiliig 1986):i 1 12.



C (L E AR 1) EELN SiE POL I CY:
TI- El CO0N STITUTIO0NA L

F R A NI E WO OR K

B~ LO UIS H[FN K IN'
(Columbiaij I niversit v

... b /itw i, ltU I/U 1t (lil/ /fl fIAU'sf' prov ime olf Colgit(s 111e //41 1 /I til

-Alexanider Id L111i11( I!

NU[CL EAR D)EFE NSE POiiM IS (:OM MN LY DESC.RIBEDl A\
having four elements: (I 1) I)f'(laative: The development
adi( ctrt icililatioii of' policy. e.g., that certaiil weapons
should b~e dieveloped1 andl acqjuired; that t hey should be
(leploved pursuant to a particular strategy: that. ini the
event of' coOvent i(nia war-, niuclear weap~onis of (cirtain

UKid shoui( he rnxitwr~uedi in certain circunmstances: dtht.
in the event of* at nuclear attack oil tilie United States, the

Un itedl States should lauinch at -second striike;" that. iii
some ci rcuimst anices the Uii itedl States shotuld atnc juita
firist striike, to( preeniupt anl ant icipatedl attack, or h )r other
reasons; and that at strike should he aiilled at eiieiiv
cities, or at( eneiemv missile sit es, oir at ot her niilitat-v. tat--
gets. (2) u1e/n.on lwe'eo/mnne: - the developmenlt and1(

acquisitIion)I of' part icuilar nu iclear- wea pons1. (3) Ih'/dovlllr'nI:
The dephioymeit of, nuiclear- weapons, inl accordance with
particular strataegies. (4) ( 'w: Ile prepa-at ion of llanis

fo the use ( )t n uclear- weapons in (ii ~erenit c( ilt ingeMl ies:
the establishment of' prioced(ures lot- making dlecisions11 as

to) AM he ue iii pait icular- circumstances: thle decision Io
tuse nutclear weap~ons.

28I
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Ini 0our (011111ittiotial 5stewini. ho lids atitloti A\ to
dletermniie and execute each ofI these ( ijornellets of
dlef ense fpoli(V f

The distril~Itn of cns ()i ita tit inazi 'autot infr

eign andi~ miilitary affadirs lids l)Ct'tt a 511l~jcct of u(titroxersy
hetweeit C onigress anii( thle Pres~ident I lB)i (tit- natijonal
l)egitinings. The sparse, lterse,. general (on)tist tut laud1 (s-
p~ositionis left undi(ecided l the resle~t ive oainhunitv of' the
two Il)i'dilcht' iii detennirinig b~asic aqlsj~c 4 (fMiryai pol-
Iicy eveni ini the days of fIliuitive \\caponis ainid simln)er

Militry dplovntletis aotid Strtategies. For iitleCIar defense
policy, the (onstimitt oia I e-runinolo0gy a ppearis wholly
inappro)priate, and the (list ribut i( ow f4 anut li ntv between
Presidenit and (.ontgress seemis archaic . Yet, iii thle cotitro-
veisies of todIay, bothi Prsidetit and C o ngress refer-and
are coinpfelle(I to ref er-to the con~st ituiotn~ al provisions.

IThe executive branch consists of many thousand
officials. For the purposes of' the (:oiist itutioll, however,
they, are all "the P~resident," acting Inl his name and 1w his
authority. [here are UCo clear oi- agreedl limitations as to
what the President call dfelegat e withtini thre execultive
bianch, although there may be q uasicoiistit uti( Ital ol~j'cC-
tionrs to Presidlent ial deIlegat ioiis of sonie kinds of'
aulthor~ity to l)ei'50ii5 Hot COllfi'itt'lld hV tlie Senate.

ConstitUtional ant l~itoiiV to ina ke def[en se policy
toay is dletermined largely by the allocat ionis of 204) years
ago. Whatt is explicit om the faoce of the (onst iituttion has
governed ot,1r Way of'do hinlg things inl to wignl and Military
matters frorn the b~eginn itg. For our purp~oses. it is rele-
vant that Congress is expressly givenl tihe powe~r ill article
1, sect ion 8:

-to lay andi collect taxes to -'pro vide f )r thle (-()tilition

I efe tice";
-to) (declare warin;
--to r'ake antd sit j)Joit armiesiO' adl to priovide aind

maindttatin at niavy;
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-to make rules for- tihe goVCeiii miii andl regiilulatoll
of tile landl and mix-al forces,

-to p~rovidle fi)! calling f'orth the militia to repel
invasionls andi

-to providle Foi organ izing. armini g adi d disciplining
thle militia.

Congress also has the po)wer "'to make all L aws which
shall be necessary and proper lhOr cairvNIng 'Iinto ExeCUtion
the fbOregoing Powers. and all oilier Powers vested bv this
Constitution in the Government of' the Un iitedl States, or
in any D)epartment or ORficer thereof'."

ft is relevant, too, that "No m iinev shall be drawn
from the TIreasury, but inl Consequenlce of' Appropria-
tions mnade by Law [article 1, section 9].''

In the Cýonstitutiton. the powers of' Congress came
first and are numer1CIous midI extensive. [hle President's
powers, in article 11, are few in number. He has thle
power to make treaties and to appoint amb~assadlors andi
other officials, but both are sublject to the coinsenlt of' the
Senate. In addition, the Presidlent Is given one designia-
tion: He "shall be Commander in Chief' of' the Armyv and
Navy of' the United States." He is also assignledI several
tasks: "He shall f'rom time to time give to the Congress
Information of the State of the Union. and recommend
to their Consideration suc:h Measures ats hie Shall _judge
necessary and expedlient." The designat ion ats Comn-
mander in Chilef' and the P~residential tasks are not
couched as powers or described ats sources of' constitu-
tional authority, but they imply such powers ats may be
necessary (or app)ropriate) f'or carrviilg out those funlic-
tions and tasks.

Any Presidential claitin to aut ho mit v in making
defense policy-other thain in executlOil of'iauthorlity (ICI-
egated to him by Congress-rests essent iallv on hIls deIsig-
nation as Commander iii Chief'. As an Original matter,
what the constitutional frlamers Inltendedl by that d1esiga
tion seems clear. If' Congress raised an arm'Iy andI a navy.
the President would command themn. Whatever stipport
and mlainlteniance C1 ongress providled for an aryor navyN
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hinilld b~e a1vailali)e to thle Priesident Im t stit h !mý- )'# SII (1(
his coiianmatd. If Cm oigress dIeclare %Nl ar. il'I hel-tesidcleI
wotilo (Otfl11nlaid tilie alnIM iint( lla\v ill ligh jjj) U IllC iir.

PleSu lil~ldbV. it WOUI(I be (.()tigress, too, t.Ihat ll %muld dide

whether t he war s honuld endw an 11( pace he restred,
thouigh mnilitary a rmistices might be mtade by the l'tesi-
dent itas (Com1mander in ( hice[ and peace trteatites (-()ilI([ h e
negotiated antil made by the PResident wit i the ad%&(-(
ando conisenit of- two-thirds of the Senate. I le l~reideit
couldl from time to time-at ativ t m-eolin-coineti( ") tt ie
considerationi of Contgress ASud i MIeasuires as he sihall
,judge niecessary and expedient,"~ in dlef ense as in otliet
matters. but the decision as to whether to take I In )se
me~astires was for Congress.

One snmall V~ttotue. which now loomns vcrt\ large, was
dropped by the constitutional f~ramners themselves. [hey
had originally thought to give (Onigress the lmwer -1
make war:" the language was changed mutl C ongi-css wa-is
given instead the power -Q( declare War.- 'Ihe recordo is
reasoiiablv clear that the change was made to) pion~e fMr
onue contingencV. "leaving to thIW Executive the power to
rep~el sudd~eni attacks.'I The full implication of that
chantge is not agreed and was perhaps not clear tothe
fr-amers of, thle Constitution.

O)rig~inal bitent alld C)oln'siltuhola/ lhstorx

Thie (list ributtioti of' pow~er that thle (Otist it tititonlal

f'ramners apparent ly intended has not been clian ged by
anieticmenl tblut it is dlificult to recogni/e in that blult-

print the roles of the political b)ranchies as we see them
pkiyec to(Ia . Ht is 1 )aiticulalrly dlicbuilt to) see iii tlie (, )ii-

stitUtional text the powers of' the Priesident which. liIarrv
Trutmant once said., are such as would make GAenghlis
Khan bluish with envy.

If the expressed cotit titutioal~ Ii vido()t seemls clear.
imuich was not exlpressel is 11ot clear. an \\1 as inot (leca!
fi-otn the heginning. The President and Seniate c an make
a treaty, hut who can terminiate a t teat\ V.i orr exrise thle

prerogative o)f'the United States (as of an sta icte) to) \ io lat e
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its treaty obligations? Who has authority to make less
formal agreements that do not emerge as formal treaties?
And who can make the small decisions-and the larger
ones-that do not take the form of an international
agreement, or of a statute or Joint Resolution, but repre-
sent the attitudes and intentions we (all the "foreign
policy" and the "defense policy" of the United States?

Pacificus and Helvidius-Hamilton and Madison--
differed sharply on those questions before the turn of the
eighteenth century. To support the authority of Presi-
dent Washington, to proclaim, without congressional
authorization, US neutrality in the wars between England
and France, Hamilton argued that when the Constitution
vested in the President "the Executive Power." it vested in
him all Executive power, not merely the Executive
powers enumerated in that article, subject only to such
exceptions and limitations as the Constitution expressly
provided. And for the framers, Hamilton said, the
Executive power included the control of foreign and
military affairs.

Madison-at Jefferson's instigation-lashed out at
Hamilton for injecting English monarchic principles into
our republican Constitution. For Madison, all national
policy was to be made by Congress, except as the Consti-
tution expressly gave some power to the President, such
as the power to make treaties, but only with the consent
of the Senate. The Constitution gives "all legislative
powers herein granted" to Congress and to the President
only "Executive power." For Madison-in the terms we
would use today-Congress makes foreign and military
policy as it does domestic policy; the President is required
to execute what Congress prescribes.

The dispute between Hamilton and Madison has not
been resolved or even addressed bv the courts, the final
arbiters of what the Constitution means.- But without
judicial imprimatur, we have moved far towards
Hamilton, and away from what the framers probably
intended (insofar as they-whomever we include in that
appellation-had any intention on the subiject).
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Chlan ges fromn w hat the uiiist It utti na I traliers cot-
teili platedt camne long before liiticled I weapmiiand nll iutclar

(leteiise polkvy. They v egaii III I lle ( \ ()I Gem-ige Wash-
inlgtoii illl haVe (ou1t in ted 10 )this (lav III al iii(st Ii iiear-
progressioni, with only Iiufrequeiit reversals. (Change wats
not hiiiiitCel to (let etise lmoliOA: it app1 lied to)f ir01eigil 1)oliCV
and1( f'oreign relat ions. The (lidaige dIidl no(t affect the
powers explicit ly allocated, bu11t it shiapedl almnost every'N-
thing else, thle coilipm ieiits and elemencits of' forei-Cgn and~
(lef~ense policy that tile trainers (f tilie ( olst itilttion did
not explicitly add~ress.

Change beganl becaiuse ()f tilie clidiacter ofI interna-
tional relations and o)f g( vernimental and d1~iploatic
processes. The Presidenit had tile sources otifomtn
that made him the eyes anid ears o& the Uiited States. He
had the experts; theref'ore, the exlpertise. He wats always
-inl session .*' whereas Conlgress 1was not. The Coniduct of-

f'oreign affair's was hoM t d matter ot mtcasim ikil f'Otial acts
stIcli as stattutes or appr;)priat ions bills, which Congress
en-acts Cor-mally, oir treativs Mn -which the Senate partici-
pates Formally. btit all in t ornial . COll tilll in rg prowe(ss-
much of' it secret-that iiieVitabl' canlie lar'gel tinder the
control of the Pr-esident and hi- agenits. Military nieedIs
and (letfense strategies were (leterniviecl by exlperts uinder
the President's "commanid.- Congress itself" recogniized
the P~resident's strengths and Its own Inadequacies. It
acqUiesced In the President's Initiat ives; it ap~proved tlie
President's recommendations; it iuircrasiiigl\ delegated to
him its owni constit utional ant lioit .

As consititutitonial pract ice took foinii. coust titut mioal
Interpretationi was not tar behind. Beforei- thle eighteenth
cen~tury- had( passed, john Nfarshall-while at member ()t
the House of Repriesentativt\es-declared-c( that the Presi-
detnt wats the "sole organ o)f the nat ion inl its external rela-
tions, and~ its sole rep)resenitative with f(IiCl trignatiolis.":,
Slowly, but steadily, Presidentis b~egani to cla i ii t hat as
" sole organ--or, citing H anililon, ats ''the Executiive'--
they could determine the policies of thle United States.
which they represented to the world. What is more, the
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President wore his hat as "sole orgai" in addition to the
C(ommander's hat which the Constitution gave hi in
expressly. If the President as sole organ could determine
the foreign policy of the United States, the P'resident, as
Commander in Chief of the armed forces provided him
by Congress, could use those forces to execute that for-
eign policy-as long as he (lid not fight a "war" without
declaration or authorization by Congress.

And so, President Monroe declared his doctrine,
though hie did not say what the United States might do if
aity European power flouted that doctrine. (For decades,
Congress pretended that the Monroe D)octrine did not
exist or that it did not imply the threat of any action by
the United States.) Presidents used the forc,, icd by
Congress against the Indians, or against pirates, without
any declaration of war or other authorization by Coti-
gress. Polk asked Congress to declare war-after (lie said)
Mexico had started a war against the United States-and
Congress did declare war, but a few years later the House
of Representatives referred to the Mexican War as
"-unnecessarily and unconstitutionally begun by the
President of the United States."

The President has used force-in some measure-
without authorization by Congress in several hundred
instances, the number depending on how one defines a
use of force. Congressmen sometimes objected, but for-
mal action by Congress to control the President (id not
come until the War Powers Resolution of 1973, in the
wake of Watergate and Vietnam. That resolution enacted
requirements of consultation and reporting, and directed
the automatic termination, after 60 (or 90) days, of the
use of any United States forces in "hostilities" without
congressional authorization. But Congress also purported
to define the constitutional authority of the President:

[he Constitu tional powers of the President as Com-
mander-in-Chief to introduce United States Armed
Forces into hostilities, or into situations where imminent
involvement in hostilities is clearly indicated I)% the cir-
cutmstances. are exercised only purstiitn 1t) (I) il dect+:-,-
tion of war. (2) specific startttorV auithorization, or (3) a
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national emergency created by attack upon the United
States, its territories or possessions, or its armed forces.

The War Powers Resolution was enacted over the
President's veto. Presidents continue to say that they con-
sider the congressional prescriptions to be unconstitu-
tional invasions of Presidential power, and Congress'
definition of Presidential constitutional authority to be
far too restrictive. The resolution has not been very effec-
tive, but it remains a constant congressional challenge to
unilateral action by the President. At Grenada (in mv
view, clearly a violation of the War Powers Resolution),
only quick success, low cost, and strong popular support
for a popular President disarmed what might have been
sharp congressional reaction.

No President has exercised or claimed power to raise
an army and to provide them weapons on his own consti-
tutional authority. But, even in the nineteenth century, it
was the President-as educated by his military advisers-
who recommended to Congress the weapons to be
acquired. Congress was largely dependent on-and help-
less before-the President's expertise. Subject to
budgetary constraints, Congress generally complied when
the President recommended acquiring weapons
and other "Measures as he shall judge necessary and
expedient."

Defense policy implicates two important distinctions
applicable to constitutional jurisprudence. There is an
important difference between what the President can do
when Congress is silent and what he can do in disregard
of the expressed will of Congress. Alexander Hamilton's
appeal to Executive power, as a source of Presidential
authority, was used to support the exercise of power by
the President when Congress was silent. In the case of the
Neutrality Proclamation of 1795, Hamilton clearly recog-
nized that Congress could overrule a Presidential procla-
mation of neutrality, whether by declaring war, or by
legislating on the matters implied in neutrality. Justice
,Jackson, in a famous concurring opinion in the Steel
"Seizure Case,4 suggested that there is a twilight zone in
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which the auithority of Congress and the President is con-
current or uncertain, but he was addressing Presidential
power when he "acts in absence of either a Congressional
grant or denial of authority." He put in a separate cate-
gory situations in which the "President takes measures
incompatible with the expressed or implied will of Con-
gress .... FThere," jackson said, "the President's power is at
its lowest ebb, for then he can only rely upon his own
Constitutional powers minus any constitutional powers of
Congress over the matter."

The powers of Congress to decide for war or peace,
to tax and spend for the common defense, to raise and
support armies, and to provide and maintain a navv are
explicit and comprehensive; the actions by Congress pur-
suant to these powers are binding on the President. If

there is anything in that domain that is out of bounds for
Congress, it may be that which is intrinsic to the "com-
mand function" of the Commander in Chief, whatever
that is. But if Congress refuses to provide weapons, the
President is helpless to acquire them. And if, as a condi-
tion for providing them, Congress imposes .onditions on
their deployment and use, the President's power to act in
disregard of those conditions is-in Justice Jackson's
formulation-"at its lowest ebb."

A second distinction in general principle involves
"the power of the purse." The authority to appropriate
funds is in Congress, and "No money shall be drawn
from the Treasury"--by the President or by anyone
else-"but in Consequence of Appropriations made by
Law" (article I, section 9). Effectively, this means that
Congress can prevent a Presidential action by refusing to
appropriate funds necessary to carry it out. The scheme
of the Constitution, however, including the implications
of the separation of powers, compels the conclusion that
it is not legitimate for Congress to use its appropriations
powers to frustrate the President's exercise of his consti-
tutional authority; it cannot deny him funds in order to
prevent him from doing that which Congress could not
constitutionally forbid him to do by law or resolution. So,
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For exam pI. (Congress is "const it iiiionallv obligated" to
appropi'p ate fiiiids to pay the President's salary, or to sat-
isfx' obligations of' the Unitedl States incurred by treaty
IMade by the Presidlent with thle consent of' the Senate.

On the other hand, Congress is not obliged to appro-
priate funids f'or Presidential activities that are beyond his
co~nstit utional authority. When, in the reasonable %,iew of'
C:ongre'ss, the P~residlent is exceeding his constitutional
p)owerS Or- IS flouting aii act of' Congress that is within its
constitutional powver, Congress can reject the President's
aict ion by legislation or- resolution (Subject to Presidential
veto), or- bv ref tisin g to appropriate fuinds necessaryr to
carryi' themn out.

Nucleai Poa/wv1

What (toes the original constitutional b)lueprint, as
modiftied by 200) years of' constitutit onal-political history.
imply fWr nuclear def~ense policy'ý

InI principle, perhaps, the President can "declare"
ainy dlefen se policy, fin the expectation-or hope-that
Congress wvill provide the means to carry it out. The Pres-
idlent may claim the power to carr-\ out some or all of' the
(declared policy onf his own authority, or- he may expect
haM,(tiCogress will authorize him to carry' it out or will at

least acquiesce In his (doing So.
The acquisition of' weapons dIepends on Congress.

and the deployment of' weapons and plans For their use
depend onf Congress havinig made weapons available. In
princip)le, whet her to have weapons, an(I what weapons to
have, is for- Congress to dlecidle, part of its express respoti-
sibilitv to "provide for the common D)efence," to raise and
stupport a irmies aniid to priovidle and maintain a navy.
N uclear weapons, then, c-an be acquired only with the
approval of' Congress andI with kunds app~ropriated by
C:ongress for the p~urpose. The Presidlent can recommend
to C:ongress the acquisition of' such weapons "ats he shall
judoge niecessary and expedient," btit Congress can] ref'use
to authorize thle weapons hie recoimmends. It can also
(lirect him to acqtuire weapons he dtoes not want. and, I
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think, he WXoutld b~e CMilStitttOHiid Ob)l)iged to M1(jItIft
then]. (TIheir deploymen t and use mlax be dii( t It nat -
ter. ) The Presidlent has thle exlCerts. and Con)igress is hard
put to Challenge theml. butt iucreastinglv Contgress hias
acquired experts of' its Own andl (-;ll cro ss-examlinie th(ose
Invoked by the Pr-esident. B\. autthorizing Some weapons
and iw t O theris, Con gres s can shape and soiniet ines
determine deployment strategy andl possible later Uses.

[he weapons that C onigress proid ies are plresu illabix
f'or thle President to deploy if' Congress is silent otit the
matter. Can (Congress (direct the President as to whet her
and how to deploy themý (Congress hiallenged thel't-ersi-
dlent's au~thor-itV to dieployv US troops Iin [iro)pe dIiring
the 1 950Os and that Issue wals (.0 pr-omised but i jexer

resolved1 in prinicip~le. Thie Issue here is whethler thle
d~eployment of nuclear weapons, atnd the( Strat egies that
particular deploymenllt s wOl )i im ply, are (( )nl mat ( deuI-
sions andh. therefore, for)I thle Presidenut as (O11)tutuauidle In
Chief'. Or are the\- limntisic to the pover to) de lide iir
war Or peac(e, whtich is at power of ( . )tgres?ý P~e rha ps
these are COtcIRten--Ct 1 )overs Iin jacksotus w\iliglit /(it(e: if
so, (toes Congress prevail Iin case of conficti

Congress mlight alk'o claim that aithto rit V to ) nitp s
Condlitions as to thle dhe ploymtenit an utI tse Of I] nm ciear
wveapons is Iniheretnt in its power to d(etidle to acquIii r
those wveapons. Congress Coutld (ltiC(RIt not to Icqiuite illy
nuclear weapons; It coul(d diec ide to acquitiei t I in'i sit)

to conditions on their dieploymtent andi~ use.
Thie President might (elen that Congress has thIese

powers. He might claim that developing wea Pots and1(
plan nitig f'r their deploymnen t andl use are comtman (or0
Executive) Funcntions, andI Congress is (oilst it itt jona i v
Obligated to a ppro pria te fit nds For tihe P~resid entis
defense policy: failure- to (1o SO would be an abUSe Of 'onl-
gressional power. F Eveti if the President granlted1 that ("()It-
gress COtUld properly refuse to atu-t horii tilie iW((Jtisit01 i4iOf

weapons, he 'A'Otld tlrg1IP thalt Con~gress calnnot PrI)t'rI)C\
use that p)ower to impose conditiot% onl their deplomeneut
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stitutci inali I ciisis. III 1practice, Iiowce~er, Cong1ress call 1151-

AlIN OIhtaiil tile i It f Mialt ioi it WaiitS, it' 0111V [Uider

iii, lioldc i of secre(v. As it result. C ongress calli monlitor

het( implementation of its legislation, esp~ecially at appro-
priat ion t ime orI when the Presidlent seeks a new 1 )rogranll

()-il( ivnettal ofI ani exkstng one. but1 Jim meaningful
congression)tal 5(1111ll isv or. ca1 b e. is dlebatable.

Con)iigressionial at t empt s to mnic i to(r imp jlemenitation

lbv \ariou fo5 rmls of' legislat ive veto have b~een dleclared
unconst151it ut ional in principle. but some versiois, of' legisla-
live \ eto maxyvet survive. if Congress canniot impose the
veto hf ninalhx. the President itiiav find1 that hie has to reach

someI arranlgemienlt with (:o)itgiess for conigressionial
1110 hub Wing., lest (A ngreCss reCfuse to) I(elegat ant hority to
him, o r (d0 So tor short period~s subject to( reniewal only
uplonIt caretful So.rut in .

I ie Uliist it uit io tal (disposit ionl of' anit horit \ ill resp~ect

cI"Il~se pollucy" raises comp llex adu dIiff icult issues.
Ilhe use 4) uicleai wels( 111 in (le(Iired war is (deter-

mililedl pretsumabilly onii th- general (olist it tit ioial pritici-

p1cs estdblislied b\v tilie Framriers. no w to b e ap1 plied to mwwi
situnat ionIs. It C onligress (declares or IF(I hruwise. ant ho ri'ts
war, thle Presidtenit (ati Fight that wai wvithI ami WeaIpotuS
(;oigttss has jprovidled-iil(ludintg inuclear weapons:
what weaponis ale to le tused ini what cirltilinstaiuces (hir--
ing at delearedt wari would p(1 )sl5i iiablv be a (01ommandi~

dlecisionII for tlie( P~residenit to m iake. P~erhaps (Conigress has
tlie po)wer," iin delearinlg wai. to) ind~icate that it ant hon/es
()Ill\ a ioti-liticiclal. war: if it (toes so,. tile P~residlent is
bound IN that limnitatioin. (Somie hit\(. arguied that niuclear
wilr is uiqui~te, Sol that evl if Colngress has dleclaredl
war the lAreideit cannutot rise nuiclear meap)onis utiess
expriessly altitho i/eli to dIo S01.)-,

A very dIifferent questijont is whet her. \\.her] there hais
been no -war", tlie( President has aulthoitl(nt to Iresponid to
(Iv to antitI( ipxte aI first stirike . Piestiiiablv . tie( executitive
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b~ranlch has t "Iho git it best not to have pulichu discussion
of such comtIn,;ecflies Ivoini general con Isideraltion)s of'
Seci'etv 1n 11n 1li W pl)OiCy. ~etlap)S Onl tile aSStI-flptioil that
amlbIguI~tV will enhlanice (fette r[Cice. It is commonly
assumied, however, that if' there were at nuLclear attack onl
the United States, the President would retaliate; his finl-
get-I Ois *n'tile btit on.- I here has been little dIiscussion Of'
that assumIIption fr-om at Conlstitultilon al per-specti~e.

T[he eighteenth century- constitutional dispositions
hardly appear appropriate to Such issues. But the f'ramers
of, tile Constitution thought that decisions of' war and
peace were f"or Congress and that Judgment is as valid
todav as then. and applies to nu~clearl war as to eight-
eenth-centurv war. lin any event, the Constitution SO

provides, Congress continues to think so, and even Presi-
dents have ilot dlaredI challenge that Constitutional princi-
pie.

A nuclear attack bv tile Unitedl States, whether ats a
first or secondl strike, IS Surely an act of' war therefore
within the au~thor~ity of' Congress, which alone has the
aut lhor ty to take this coountry into war. If' the President
has author01it v to launch such at strike it can he on ly
because COn~gress de_-!gated Such author-ity to him11; or
because such authority is Impliedl in the Presidlent's duties
(and power) to carryv out at treatv obligationi of' tile United
States; or becauIse the( Case f-alls withinl the President's Own
constitutional authority, Including somle exception to the
genleral constitutional dlisposit ion giving the war power to
C;ongr-ess. Onl each of' these bases, it may b~e relevant to
(listinguLishl between at second strIt~e dlesignled to p~revenlt
further attacks onl thle Unlitedl States and one to prevent
an attack oil our allies or b~etween at strike thc PtIi)o~e Of'
which is "to defend" the [Unitedl States and one where thle

proecanl only b~e retaliationl or- retrib~ution.
Congress has nlot expressly dlelegate(( authority to tile

President to launch at second strike iii any cir~cumlstances.
It Imay be ar-gued, however~l, that thle secondI strike is
imllipc(it inl thle policy of' deterrence: by providling thle
weapon~)is, C;ongress has approved thle pol1icy of (let er-
rence. Has C;ongr'ess Implicitlyv approved at second strike
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if deterrence fails? Some might conclude that in the light
of the speculation in the literature, and discussion in con-
gressional committees, the failure of Congress to adopt a
second-strike policy and impose it on the Executive
should be seen as acquiescence in a policy of concealment
and uncertainty-and of leaving such decisions to the
President. (The argument also might support authoriza-
tion fbr an authentic preemptive first strike, if1a strike by
the enemy were reasonably anticipated.)

A different argument would justify a Presidential
second strike under the exception that the framers of the
Constitution apparently intended, "leaving to the execu-
tive the power to repel sudden attacks." A nuclear strike
on the United States is surely a "sudden attack;" the
President, then-it is argued-has the power to repel it.

What the framers of the Constitution had in mind by
that exception is unknown, and two hundred years, for-
tunately, have provided no experience to help define that
exception. It is plausible to construe it to mean this: A
decision to go to war is for Congress to make. But if the
United States were attacked, there would be no decision
necessary. Moreover, self-defense against "sudden attack"
requires prompt measures. The President need not wait
until Congress authorizes him to do what is necessary "to
repel" the attack; he can assume that authorization. He
may proceed immediately to command whatever forces
Congress had ;lised and supported, or the militia, if
Congress had provided for calling it forth, in repelling
the attack against the United States.

One may debate whether in such circumstances the
President should be seen as acting under exceptional
authority conferred upon him by the Constitution or by
tacit authorization of Congress. It may not matter. When
action is urgent, the President may act, but Congress
retains its constitutional authority to regulate or
terminate the action.

The exception contemplated by the framers of the
Constitution applies to the nuclear strike as well but not
as simply as has apparently been thought. The President
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is enltitledl to resp~ond~ to aii atttack onl the [Unitedl States if'
urgent response is tieCessarV 1 to repl-C lie attack, pre-
snImably. inl this conitext, to prevent at Further nuclear
attack on, 0or at ion-nuclear invasion of', the Un titedt States.
On the other hand, fie may not lbe jlstifiedl iii launlching a
second strike on hiis own aut horityV it', ]ii the cI rcu iii-
stanices, Imimediate response is n1ot iecessar\ to prevent a
furlither attack onl the United States. so that there is trine
f'or Congress to delib~erate and to act.

Thie CO listtit u onal f'rame rs' exception dIoes not0
Include au thority For the President to respondl to) an
attack on LUS allies. As regards response to anl attack onl a
NAT[O ally, some have clalined authority f'or at Presidenl-
tial second strike inI the North Atlantic Treatv. The ireatv
providles (article 5):

The pai'ties agr-ee that an armned attac.k agatinst one 01

11ore 01f themI InI Eui'ope or North America shall lbe -onl-
sidered anl attack against themI all:; aid conlse(uen~t l tihey
agree that, if suich ant armedl at tack occu s, each of theml.
In exemcse oft he' right of' indixiid nal or colect[Ive sell'-
dlefense recogni/ed br Ar-ticle 51I of' thle Charter of lie
U!nitedf Nations, will assist the PartN or Parties so at tacked
hr taking forthiwith. iimdixid uallaitN 11dInI concert withI other
pai'ties, suich actionis ats It deemis iiecessar\ . indidichnlg tile
ulse of, armed force, to restore and nmaintail tlie secuitY-A
of the NorthI Atlantic aileai.

Article 5 Imposes anl obligation onl the United States to
"11assist" any other NATO'( member that is the victim of' an
armied attack. But article 11I provides that the provisions
of' the treaty shall be carried out ."thle parties iii accord-
ance with their respective constitutional proc)(esses. That
provision was inserted apparently at thle itnsistence of' the
United States to assure the L'S Senate that anl attack Itl
Western Eutirope Wouhld not put thle lU ii ed States inito
War automatically, buit would reqluire a declaration of'
war or other au-thorization by Congress. It w~ould i~e (itfil-
cult, then, to claim that the President (derives From the
treaty aut hornyv to respond to ant armedl attack on ain ally'.
sinceý the treaty con teminplated no sutich lPresiden t ial
authority.
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Prin'ipal arguments for Presidential power to launbch
a second strike depend on congressional delegation, by
implication or by acquiescence. That there has been such
delegation in fact is dubious. And there is serious doubt
whether Congress can delegate such a war power to the
President; it is even more dOul)tful that Congress can del-
egate that power without precise guidelines. Doubts grow
ever graver when, as the literature suggests, authoritv to
use nuclear weapons is in effect delegated to unknown
persons to act in undefined ways in undefined circum-
stances, or is left not for decision by any human being but
for automatic (computer) response.

Issues of delegation are aggravated by issues of' Presi-
dential succession. Some scenarios assume that the Presi-
dent will have ceased to be available or to be able to act,
and succession to the President's constitutional power (or
his congressionally delegated power) is therefore placed,
in effect, in the hands of some lesser official, military or
civilian. Such succession to Presidential power would take
place not pursuant to the 25th amendment or any other
provision in the Constitution, or pursuant to an express
act of Congress, but on the basis of assumed acquiescence
by Congress.

There is no basis for such delegation or succession in
the Constitution. For most (if' not all) anticipated con-
tingencies, the President's authority to launch a second
strike derives from Congress. It is not obvious that, by
approving and supporting a a policy of deterrence, Comil-
gress has authorized the President to launch a nuclear
strike on his own authority in all circumstances if deter-
rence f'ails. But Presidents-and citizens-have appar-
ently assumed that the President would act, and
continued silence by Congress in the face of' those noto-
rious assumptions wouil support Presidential arguments
that Congress has acquiesced in, if' not authorized, the
strike. The result is surely not what the Constitution
inten~lded when it gave Congress-not the President-the
power to decide for war or peace. Perhaps Congress does
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not wish to be involved in the decision. But the respon-
si il1tY is in Congress under the Constitution, and it can
not delegate or abandon it.

It is not clear why Congress could not-or should
not-decide now what national policy should govern in
different contingencies in the event deterrence fails. At
the least, Congress could decide what procedures the
President should follow if in an emergency there is not
time to request Congress for authorization to act. Con-
gress could examine, inter alia, whether it is the case that
usually there wvill be no time for decision by Congress.
(Congress could explore whether a congressional decision
or at least some congressional participation, could be
provided for some contingencies even if not for others.
Most discussions seem to be based on the assumption of
an all-out attack on the United States by the Soviet
U1]nion, but there are scenarios involving something much
less, or quite different, in which assumptions about the
"finger on the button" for prompt or automatic response
are not in order.

Congressional decision, and congressional participa-
tion to the extent possible, seems essential in the spirit as
well as the letter of the Constitution.

Nuclear weapons have changed the world we live in.
Inevitably, they have modified the operation of our con-
stitutional system. But they do not justify abandoning its
fundamental principles. Congress has responsibility
under the Constitution for the selection and acquisition
of nuclear weapons. Congress also has the responsibility
to decide whether and when to use these weapons in war.
Such decisions were dleemed too important to be left to
military experts; therefore, the Constitution designated a
civilian commander in chief. Such decisions also were
deemed too important to he left to a single commander in
chief; therefore, the war power was given to Congress.
Since Congress is required to make those decisions, it
should organize itself and acquire enough expertise to
make those decisions intelligently, not to "rubber stamp"
Executive military recommendations.
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Decisions on the underlying issues that would deter-
mine the responses of the United States it] particular con-
tingencies are not emergency decisions. What kinds of
responses should be made in particular contingencies
implicate conceptions of national interest and national
values about which the President and his advisers have no
special responsibility or expertise. Congress ,must orga-
nize itself, acquire the expertise, pursue the study and
deliberation, so that it can determine what uses of nuclear
weapons might be appropriate or necessary in particular
circumstances. It may be that authority to act in certain
extreme contingencies when, and to the extent, strictly
necessary, must be left to the President, but the decision
to do so must be made deliberately by Congress.

Lawyers, even constitutional lawyers, argue "tech-
nically" with references to text and principles of con-
struction, drawing lines, insisting on sharp distinctions.
Such discussion sometimes seems ludicrous when it
addresses issues of life and death and Armageddon. But
behind the words of the Constitution and the tech-
nicalities of constitutional construction lie the basic values
of the United States-limited government even at the cost
of some inefficiency, safeguards against autarchv and
oligarchy, democratic values represented differently in
the Presidency and in Congress and in the intelligent par-
ticipation and consent of the governed. In the nuclear
age, the technicalities of constitutionalisis and of constitu-
tional jurisprudence safeguard also the values and con-
cerns of all civilized people committed to human survival.

Notes

1. Motion by Madison and (Gerrt, 2 Farrald 3 18.
2. During the Korean war, the St'lp lcte (.C)ourlteide( Ihd (hll onl

Congress, not President Truman. could authiorize the seilure of steel
mills in order to resolve a labor dispute. 11he majoritv of the Court
said that a decision to seize steel mills was an act ot legislative polic\,
which only Congress (an do. That case inmolved prixate interests and
was badly argued. Youngstown Sheet & tube Co. \. Saw\ev. 343 ,.S.
579 (1952).
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3. Quoted with approval by the Supreme Court in United States
Curtiss-Wright Export Corp., 299 U.S. 304, 319-20 (1936). The Court
referred to the "very delicate, plenary and exclusive power of the
President as the sole organ of the federal government in the field of
international relations.-

4. Youngstown Sheet & Tube Co. v. Sa"yer, 343 U.S. 579, 647
(1952).

5. If the United States were to agree by treaty to -non-first- use,"
or if it were accepted that use of such weapons is forbidden by existing
treaties or by customary law, the United States would be bound by that
law. But the United States, like other states, has the prerogative to vio-
late international law: the courts will not enjoin such violation.



THE WAR "OWERS
RESOLUTION:

CONGRESS VERSUS
THE PRESIDENT

By MORRIS S. OGUL
University of Pittsburgh

Looked at from the perspective of 15 Years later, it [WPR]
appears to be primarily a symbol of congressional insistence that
Congress has the ultimate power to declare war coupled with
acquiescence to the practical realities of the modern world.

-Randall B. Ripley

IN THE UNITED STATES IT IS OFTEN ASSUMED THAT FHE
road to erasing problems is paved with structural and
legal solutions. If the budget cannot be balanced, pass a
constitutional amendment requiring it to be. If the Con-
gress is not doing systematic oversight of the bureauc-
racy, create oversight subcommittees. If consumption of
alcohol is deemed to be evil, ban it. If the influence of
organized interests is deemed to be too pervasive, require
such groups to register. If the President is thought to be
acting unwisely or to be abusing his powers in committing
armed forces overseas, pass a law such as the War Powers
Resolution providing procedures to channel his
discretion and to reveal his ends and means.

In a society as optimistic as ours, problems are typ-
ically seen as having solutions. A frequent prescription is
a dose of new structures or laws. If not all political prob-
lems become legal ones, some argue, many of them
should. Thus, the War Powers Resolution lies in a grand
tradition to problem solving in the United States.

301
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But the quest for formalization is a symptom as well
as a solution. As Hugh Heclo puts it, "formalization is a
symptom of estrangement."' The War Powers Resolution
can be seen as a sign that all is not well between the Presi-
dent and Congress on issues involving the commitment of
US forces into combat situations. Such a conclusion offers
a possibly misleading indictment. Alongside the quarrels
and questioning lies a love fest. Congressional complaints
pale befbre congressional acquiescence.

The Birth qf the War Powers Resolution

Genuine and profound problems stimulated Con-
gress to create the War Powers Resolution. The Vietnam
experience seemed to show that Executive discretion
would not solve the problems of how to conduct an effec-
tive foreign policy-or an accountable one. Congressional
attempts to confront this dilemma were serious if not
always wise. In attempting to forge the resolution, Con-
gress had to confront policy disagreement with the execu-
tive branch, serious internal policy differences, a shortage
of' obvious solutions, and an absence of consensus on
what to do. Some of the basic difficulties in the War
Powers Resolution stemi neither from congressional
incompetence nor sloppy draftsmanship; they reflect the
depth of the problems confronted, the shortage of solu-
tions likely to work, and the obstacles to achieving con-
sensus in a heterogeneous society. The Iran-contra
hearings in 1987 indicated that we were not necessarily
better off some 14 years later. The problems remain and
ultimate solutions continue to be elusive.

Even as Members of Congress worked to fashion the
War Powers Resolution, they continued to practice a
long-standing deference to the Executive in the conduct
of foreign policy especially in times of crisis. Senator
Barry Goldwater reflected the sentiments of many, both
in and out of government, when he stated, "I do not
think the American people want 535 people guided by
535 different sources of strength making decisions con-
cerning power in this country. "2 Majorities in Congress

.... ... .
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had no desire to emasculate the President's ability to (teal
with foreign policy (rises. What they sought was a more
cooperative stance firon the Executive and a more signifi-
cant role fOr Congress. How to achieve the desired coop-
eration between Executive and Legislature on an
enduring basis is as unclear now as it was then.

"Fhe War Powers Resolution was born in an era of
policy crisis and executive-legislative distrust. Its provi-
sions reflected the trauma accompanying its birth.
Traunma elicits no single form of response. One alterna-
tive to crisis is to run from it, and some thought that Con-
gress had done just that (luIIring the Vietnam conflict.
Another response is to eliminate the problem, but that
requires available solutions that no one could fathom in
1973. A third type of response is to give the appearance
of grappling with the problem and emerge with a sym-
bolic response. Both the President and Congress have
been known to do that on occasion. A fourth type of
response is to wrestle as best one can with problems that
seem to defy creative solutions and to settle for what the
need to achieve consensus will allow. The spirit of this
approach was captured by one senator in October 1987
during the debate over what should be an appropriate
response from the Congress to Presidentially initiated
policies in the Persian (;ulf:

I suppose halfa ha [is better than none: At least it can get
passed, and around here there is much merit in that.3

Approach number four was the road taken with the War
Powers Resolution. One price of this pursuit of accom-
modation is sometimes sul)stantial ambiguity. (Good
intentions and hard work (1o not guarantee effective
results.

The Wai Powers Resolution does contain ambiguities
in its key provisions. (Cmstltation is generally required,
but what, constitutes consultation? Hostilities are sup-
posed to generate specified responses, but hostilities are
not defined. Such ambiguities both avoid and generate
conflict. They avoid conflict by making it possible to pass
legislation where none could otherwise emerge from
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basic disagreements, but ambiguity papers over problems.
That which cannot be clearly and specifically decided can
sometimes be eluded by escalating the degree of abstrac-
tion in legislation. If the language of legislation is artfully
chosen, cross-purposes can be simultaneously served-or
at least seem to be served.

Unfortunately, agreement through ambiguity mort-
gages the future. Conflicts will arise when ambiguous
provisions are applied to specific situations. Here, again,
the suggestion lurks beneath the surface that structural
answers are possible-just take more care and write spe-
cific instructions more clearly. Such hopes ignore the
basic issues that divide people and institutions. It is some-
times easier to postpone problems than to solve them.
But delay must sometimes be paid for down the road.
The absence of precise standards invites clashes over
what is required. There is nothing like a crisis to provoke
such contests.

War Powers Resolution Section Three: Consultation

Congress, in passing the War Powers Resolution, did
not intend to shackle the President. Rather, the goal was
to bring about some measure ot congressional involve-
ment in decisions committing US armed forces abroad.
Nowhere was this objective more apparent than in the
provisions about consultation in section 3. Presidential
flexibility was to be protected as a necessary good. "The
President in every possible instance shall consult ... " Yet
Congress wanted to satisfy its yearning to be involved in
decisionmaking before a policy was actually adopted to
send troops into hostile or potentially hostile situations.
Congress wanted to be heard. For many Members of
Congress the term consultation had a clear meaning: the
President would seek congressional advice and opinion.

The text of the War Powers Resolution neither pre-
cisely nor comprehensively articulated this intent. Even
some basic questions were left unresolved. Who decides
whether consultation is possible? With whom in Congress
shall Presidents consult?
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So almost immediately, controversy developed over
what "consultation" required. For all Presidents over the
last 16 years, "consultation" has meant "notification."
After decisions had been made, or even while they were
being implemented, Presidents would inform Congress
about what was happening. Members of Congress reg-
ularly complained about a lack of "consultation." Presi-
dents continued to insist that consultation had taken
place. Presidents claim that they have met the require-
ments of the War Powers Resolution; many Members of
Congress and most serious analysts continue to reject this
assertion.' The intent of Congress was rather clear; its
legislation was not.

Since Presidents have suffered no legal sanctions and
almost no political ones for these acts, they have found no
significant incentives to alter their behavior. Presidents
defend the wav they comnult with two arguments: time
constraints (the need for speed) and secrecy (action
should precede congressional leaks). An examination of
some 20 incidents where the resolution might have
applied suggests the weakness of these arguments.

The absence of' consultation is more a matter of
choice than necessity. Presidents come to know what they
want, become convinced of the necessity o1 their particu-
lar choices, and, at some point, do not want to hear other-
wise. In the phrase "in every possihle instance," Congress
intended to provide for exceptions, for unusual circum-
stances when consultation would not be required. Presi-
dents have converted that loophole into a decisionmaking
rule. Consultation may enhance consensus, but most
Presidents do not see it that way.

If consultation is not the normal practice, does that
mean that section 3 of the War Powers Resolution does
not make any dlifference? The law of anticipated reac-
tions suggests that Presidents may indeed be somewhat
more careful in what they plan and do simply because
they may be called upon to explain their actions. The law
of anticipated reactions seems to have some support.
intuitively and empirically; nevertheless, its status
remains closer to hypothesis than to demonstrated truth.
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PresidIenlts (1o report to I) ](m gress-on their Own
termis. P~residentis have reported proniptiv to Congress it]
cal)O~t two-thirds of' some 20) inicidenits where reports
might have beeni requltlied Uinder the resolution01. Of these
reports, only one, the AlaiyaguiZ inlcidIent, was explicitly
based on V%1,ar Powers Re-solution section 4(a)( 1). The
Presidential pattern is to repo)rt �conlsistent with" the res-
olution. Presideints rarely report "pursuant to" it. T'hus,
Presidents can fuilfill what they see as their p~olitical obli-
gation and avoid the legal consequeno ces of the resolution,
fo(r it IS onlyV at repIort pursuant to section 4(a)( 1) that
launches the 60- (90-) day time limit pr-ovided fir in sec-
[10on 5.

On the whole Presidents have Judged correctly what
political couit), will achieve. They report reguilarly as a
matter of'courtesy and goodwill and so they can say that
they have done so. TVhey know that majorities in Con-
gress, whatever noises some Members make, will seldom
require them to (to more. The appearance 4l comnity
often brings congressional ac(JLUiescence or at least politi-
cal (li-visiolis that pr-cCIlue any retaliatory action. Con-
gress does n)ot Ulsually respond to Presidential friendliness
by trying to invoke the Warn Powers Resolution timetable;
lt grumblles l)ut seldom sets stern r-equirements. Expres-
sions of' discontenit provide sufficient therapy.

Prexideniita ptr/)m trm'A /roidurItto/%mw. ltýNwm alb~oxid: Somte ilu~lrtiowist~

Uinder W'a r Pt %ýers Rest uti ti i a Iavatriguz intwid ent. 1 975
Section 4(a)( 1):

(.oitsi -111 with tile resohitioti: Lebanon,itt. 1982
(Chadc. I 983

L ilNa hoibihitg. I 986

No report: CN:~ntis1 e~dtIIatioi1. 1974
Korenei n ee (Lilting. 1976
Ad viser's ini El Sahd~vor, 1981

What juldgmentis (-al we riea h then about the effec-
tiveniess of, thle report ing reqlirfel inlis of tilhe resolution?
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'[hi dilSWCi, 10( this qu est ion depe-nds oil thw standlards
1Ie 1Clfor- cval iaIt i( ) Und1(er the reso1lutionI Pr~esidents Call
rep~ort their actionis underC three Separate sections. A
I~el)( rtIi nrst LMC CIlonI A (a ( 1) IS rqITi jlne( 11' armledl f'orces
al-e I'll rodilf-d Into /IiWIj/jlU', orI where hostilities seemi iinim-
lient. .Areport unider 4(a )( 2) is niecessary if' the armed
forces are sent abhroad (qliip/w1 lot- combat. There are spec-
ifie(I exceptions. Sect ion 4(a)(3) rep)orts muILst be madIe if'
a rined torces equipped f'or cornblat are .'ubla ntlally
1e1nlgri'd Init for)eigni nationi.

If' the staindardl of ef'fectiveness is, D~o Presidlents reg-
u.1lalr rejl)Ort Und1(er 4( a)( I):,, thle only type of' report that
tr~igger-s the auitomat ic time limits of' the legislation, the
resolution has not succeeded. The except ion wa-is inl the
Mlayaguez Inicidlent.

Startiing the aultomalitic nine clock is one of'the central

piurposes OF reporitin g. Here the iminpact of' the Wari
P~owers Resolution has been exceedlingly modlest.

By aniother ineasii e, the numbnler of' military commit-
mnents followel hr- Presidential repiorts, the resolutionl can
be jiidgedl successful. Reports were issited inI two-thirds of'
these cases. InI other words, the norm is f'()I the President
to f'Ormal\ lv 101fN (Congress if' lie commits arimned for~ces
ab~roadl tinder the conditions slpeclified inI section 4.
A P p~ViItrultv, Presideniits have lbeenl put onl notice. (iOn -

gress must be in foiin-ed. Secret Involv'ement or creeping
escalation mIs to be avoidled.

What is inot clear, of, conurse, Is whet her Presidents,
For til wSamne realsons thalt tihe\' (10 S0 I10W. would have
genierally lin'ornied Congress of these actions fin the
ab~senice of' Wa r Powers Resolution requiiiremen ts. The
answers to t ilis qu iestion)i lie buried dfeep) witIil til te psv-
checs of, Presidenits and1( t heiri advisers-a locat ion not)
readly mv a(cessble~ to Scho( lars or oIon rnalist 5.

l~,i'uaci Powers tiu Sedc/mn F~ive: 'im,m Lomifs

TIhe miost IntrViguinig parts of thle War Powers Resoiu-
tion, section)i 5, dealing with [ ihe t ini' limits and~ condlitionls
uIndler whlic itroop I 1n) 11n st be withld rawn, have never been
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usedl, are nom1 likely to be utsedl. in)(l hience exist 011lY as
objeccts of' Specutlationi. Two Seart provisions of thle res-

oluitioni are involved: (1) an automatic eniding o4 the stay
(I armtedl hwies U )mittte( ab~road after GO) days (possibly
extninC1lIig to) 90 days) und(er sectioi( f 5(b) (2) the pos
sjlbility of, end~i ng all vSuch colin initmlent even bef ,ore (60
(days it' (o)gieSS I)\ concu rrent resolutiion dlecides to (it)
So) 1i iider secttioi 5(c). These tim0 sect ions l)rO-i6le thle LIlti-
in ate legal satnct ions f'or President ialI act ions that are
(leelnec uIFNwiSe Or thIat have sou redl over t ime.

The titte limit untder sect ion 5(b) has never b~een
reachledl. So, we do 11ot know what Wouild hilppIei at that
titte. It is easy to create at chamnber of' horrors inivolviing
so nic t errify i ng Mwat its.' e.g.. what if the time limit
exp~ire s andl the ])resident rettises lo withd(1raw the armned
foceCs? Such f)OSSibilitiCS Should Shake LIS to Out rcoust it tl-
tiotlal aiic psychological cores. The b~est out tome tnight
b~e that stich occasions never arise att1([ tlhat %e be sparled
anlswers. It) the only instance where there has been any
action reClated ti) this w~cvionl, ill l98? Conlgiess aul horuied
an IS-miouth stay for US forces Wi I-elkalioi. These forces
were withdrawn some Seven montths later-,

lIn creating all automnat U: timte limit, Congress undI~er-
took at seriouis self-examination that ottlv the mtost br-ave
or f'oolhardy attemp1t. Congress, reco~gnizintg that one of
its p rima ry talents is to a voic! ac-tiott or (0onttroversial

issues in tilie absence of, st rontg tuaijorities. t raist-ormeld
this (ha ract eristic inito a virtute. Kntowinig thII (Ii f icl ltv of'

acit'1 eving coitgressiontal consensus on controversial issues
andtt aware oFA itsteideiicv to dlefer to the E~xecutit ve itt
times of, iiiteiilat ioiial Crisis. in1 alt act o f (reat ive geltitis.
(Angn nmd ttaneactioio result in act io. If C .itgress (1W es
notItin g in the W0d ay period0 to provide aHlii in at ive
Su ppor)t lot it aPresidentitial military c )lttin itiltent cove red1
undl~er the resoluttiont, tlte ariied forces muist he
withdrawn.

Section 5i.(c), prtovidlinig by contculirrent resolt ion ii t hat
( ongress can requiiire the P'reskieitt to) withd1raw armned
frces comittl ned a hroaNl has never beel u ised1. No)- has
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C onlgress ever' sei'ioislv ' cons~idered appl. Ing it. T he dcci-
sloll I)\ the US Suprenie Court lii I 983 In IN'S v. Chadlia,
lin effeCt outlawinig the! legilSative veto, made sectioit 5(c),
ill theC felicitouIs ph rase of' Ellen C.ollier, -constitutionally
stusp)e(t . Some ob~servers af'ter (Thadlu, called f'or the
President and Co~ngress to create commont sense solutionts
themiselves. Lef't Unmanswered lin these calls was the
queIStiOli. Whose commo11n1 SemISeý'

Thie political pot enitial of* the conmcurr~ent resolutionl

remains even if mis statuis ats law is questionable. Such reso-
lut ions c-an have polit ical I ffect lin prssrig the Pi-esi-
decii, (Conigressionial consensus Is somnew hat di !ficult to
igno re. 

M11v n ld P r ec .i s

TIhis brief' perspective onl the War Powers Resolutionl
anll anl overview OF its act nal use enables uts to examine
what consequnces~C it has hild. The qIca(Iom n
answer is "noine." We need to see if' analysis leads to that
or to o)iflthe conclusions. C onf licting views In the f'orm of'
pro(positions set it form'n f'(), dIisc'ussioni andI anialysis.

TI he argumitent in) f[tvo of this propo)sition takes on at
nmninimalist cast. D~isaster has inot (lest royed the nation.
Presidents at least go through thle motions of cooperating
with Contgress. President s take heced of' thle War P~owers
Resolutionl by erecting legal dlefeniscs of' their acts. TIhe\
uIsually bulild onl the Comnmandler lin Chief'clause in the
Constitution. P~resident ial reactions to thle 'eSOIlutioni have
remained conistanit across all administrations: all seeml to
ge iu flect, at least ve rbaly lIv.in the dIirmect ion of' the
resolution oil occasionl.

Ani examlinat ion of* exectimtive-legislative relations InI
sonmc 20 incidents that might be coveredl by the War
P~owers Resolution of'fei's evidnci(e forf at (iffei'ent conclu-
slot). PresidentIs have ignlored consulItationi pt'ovisiOnls.
'T he timle limiits andi~ pr'oceduries in sec'tion 5 have seemed
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irrelevant to events. Reports hawe lbeeil 1 leltif'Il1 but have
lacked Substanmce. preccision, and legal effect. WVhatever
success we have had III Solvinig p)roblems relating to miii1-
tary comnmitmients abroad is cssen tialix uniirelated to the
NWar Powers ReSOIlutiot1

It IS di UTIC It to mtake it stroing case f'or the overall,
SN'StenItIC effectiveness 0I' the rCSolLutioii. Michael Glen-
1non arlgu~es, In fact, t hat theC reCsolution1 has fLiled in creat-
Ing collective CexcutIxeV-legislative julgf1eiiIt.7

I/. The Wiar Powiers Re~so/ialoi is a flawed I.iurnment but it
((III be gemmi hf1 effeole I/ th(le defler Ait it. It a ngnage can be

A few Men~ldments Mue III 0ordle, someI arlgUe. Vague-
ness inI key sections can bec eliminated. What IS conIsulta-
Hi1 Miid W110 W oIS to be ConiisulItedi cani le specified.
C;onditionis f'Or rep~ort ing can be spelled out more pre-
cisely. Defin ing hostilities more decarly Is possible. These
proAposails are attractive Fo)r t hey arec add~ressed to visible
weaknesses inI the r-esolution. Wh~ether the dlesired clarity
and specit'icity Call be ach/Ieved raises ser-iouis questions.
Apprehension is Surely ap)propriate.

The main prob1lemn is that the essence of* War Powers
Resolution weakness is elsewhere. (.larif'yi ng amendments
nght implrov'e the working of' the resolution1 slightly, but

such amendments leave the basic l)I-)1)lemu untouched. Anl
altered resolution wIll add iio lpolitical Incentiv'es and the
central prlob~lemus atre political. A revisedl resolution barely
speaks to that realm."

111. The Wa(Jr Poweers Rrssuliton bets been aI fadiare. It
A/oid, be~ Il iI/epa led.

Since the War Powers Resolution became law every
President has regardled sections of'I itas un1constitu-tional.
The Supreme Court mnight well agree concerning the
provisions of'section 5 lor "reqjuired withdrawal of' f'orces

ayi concurrent resolution.- One Senator has called the
r'esolutionolt a-eunuch;- ainothet sees it ats at "nullity.'- One
view still w'idelv held was expressed years ago by Senator
Barrv Goldwater in the dlebates in 1972 on the resolution.
Fewer share his candor than his opinion.
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.Senatol-/av it.: So) realk 'oil atje ()pf)se(I to) III\ bill I)c(illisc

VOnI have less tait H)' tinlte ('011ngreSS t hiln \(oI hilC III thle
President, isn't thalt trne-

.Sena/o) (Alddva'ah: 1 o) be perfect Iv honiest \vith \oti. vonl
are right.

Others are concernedl with thle potential (dangers to diplo-
macy from the time limits set in section 5).

Repealing the Warl P~owers Resolution seemis very
attractive to some. But -,hlat will replace it:, The resoilu-
tion wais passed iii anl eff'ort to deal with Important prob-
lems that still exist. Much seriouIs (liscu-SSIOn and dlehate
surroun11ded its passage. Returning to at legal state of'
nature has romantic bu~t little historical appeal.

It'. The ma/or i/m'wt u/ l/ the Wa Pouwen Resolution ha.s
been to highlight con gressotii-v/ neukucso

Congressional unwillingness to invoke the resolution
speaks loudly. Congress dloes have the tools to pr-od the
Executive toward more eff'ectiveC conlsultatjoii and report-
ing. The list Of' suIch tools is fLiniiliar: Use budgetary
authority; Use bargaining chips suIch ats support fOr the
President's other programis andI prop~osals: Invoke the
impeachmetnt pow~er it' the President wvill not f'Ollowv the
law. These tmeans have always been available but have
been rarely Used. That is thle central fact.

In the case of' the War Powers Resoluttion, weak-
nesses in congressional will to act stem From attitudles of'
deference toward1 the Executive particularly in crisis sit-
uations, p)opular support of' the P~resident. partisan con-
siderations, and differing opinions within Congress about
the merits of each case.

Questions concerning Presidential commititment of-
artned forces abroad into possible hostilities highlight anl
alleged congressional weakness-the i nability to 'rmn at
clear consenstis oil (Aontro I versial issues-audI disco~un ita
genuine congressionial yin tie-its e~ffect Civciiss ats at
representative body.
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1'. The Wal linow'nrs olt'tull1 i s~ I/ jd 'ery' I .npor/~l , ll .I'

eec/eti-e,s.e oi-r lack theo'u/ dtmtl n1 tliwaitely 01 /1 Pulim fther
than the hgihAla/iuM.

Perhaps the most appealing alternative of all has
been articulated manv times. It was restated by Repre-
sentative Lee H. Hnamnhion iII another context-"lhe best
way to improve the process is with good people, not with
changed structures."'' Ihis Is a sentiment with broad
appeal. How to achieve that goal is not clear.

A specific version of this sentiment is that unless we
elect Presidents who believe in compromise and comitv,
we cannot do much about the War Powers Resolution. All
Presidents believe in these things in general. That is not
the problem. In crisis situations, Presidents do not seem
to relate this general belief to their specific behavior.

Such Presidential behavior rein forces what is by now a
traditional adage: general propositions (1o not decide
concrete cases.

Others relate War Powers Resolution effectiveness
with heightened and continuing congressional attention
and concern to questions of foreign policy; with more
public attention to these issues: and to stopping the flow
of congressional leaks of information. These issues are
neither new nor unstudied. However important such per-
spectives and proposals may be, no one knows how to
achieve them. The more one ponders these problems, the
more one appreciates their depth.

VI. The War Potwers Re.solutitn ha,% been a formal abi/rne
but a fu nctional ucce.výx.

The arguments supporting the formal failure of the
resolution are impressive even if they are not totally accu-
rate. The argument for functional success is more
complex. Four points stand out.

(1) Whatever its manifest failtures, the War Powers
Resolution may have heightened Executive concern about
what Congress will say and (1o. Leroy N. Rieselbach
argues

The War Powers Resolution may be more significant as a
prior deterrenl to precipitous or du(bious armied interven-
tion. Never entirel certain that (Congress will approve
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their actiOns. Presidents may think twice before c( omlliit-
ting troops abroad. For example, there wNas wildesprcad
speculation that the Ford amdninistration in 1974 was coli-
sidering direct intervention in the Angolan civil war. The
foreign policy coinimittees of Coligress ... )eaillie
increasinglv concerned ... that Aliericali money aMld
weapons might escalate into militarv support of oir
favored faction. Such fort hlright expression of colicerii
may well have contributed to executive caution.1I

Some difficulties in proving the importance of' antici-
pated reactions were mentioned earlier in this essay.

(2) The War Powers Resolution has drawn some
additional attention to the importance of consensus-
building for effective policy. How crucial that impact has
been remains undenionstrated. But even the rationaliza-
tions from executive branch officials about why the reso-
lution does not apply to a specific situation, e.g., the
Persian Gulf in 1987, illustrate their concerns and fears
about legitimacy. Presidents want to act correctly: they
want to seem to be acting legally. Symbolic politics does
not lack consequences.

(3) Legal levers such as the War Powers Resolution
may be helpful as part of broader efforts at persuasion.
The resolution may have some utility but only as part of a
broader picture.

(4) The functional effectiveness, or lack thereof, of'
the resolution may vary with the characteristics of various
situations. A determnined President backed by popular
sup)port typically prevails over a divided Congress, resolu-
tion or not. The almost unseemly haste with which some
Members of Congress reversed themselves to show their
support of the invasion of' (;renada in 1983 speaks to this
point. Garry Wills makes a related point:

As long as the President has the people behind hiim, he
can cater to their vices. That is because the systcm does
work-it gives the people what they, want. Fooling arouid
with the system will no( Intich im1prove nattei's. 12

In' contrast, the withdrawal of' troops from Lebanon
in 1983 suggests that Presidents caan sometimes be

effectively pressured.
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What is needed then is iore attentio)n to the condi-
tions relating to effectiveness of the resolution. InI this
regard, three characteristics of a conflict situation seem
useful to consider: (a) duration; (b) scope: and (c) calcula-
tions of human and financial costs. Michael Rubner
argues, using similar categories, that in situations that are
brief incidents with limited objectives and perceived mod-
est costs such as Grenada and AMa yagnez, the War Powers
Resolution simply does not work.": In the first 16-vear
history of the resolution, most incidents have been of
brief duration, limited scope and minor costs.
Quantitatively, at least, the evidence suggests that the
resolution has not been a ftunctional success.

Can it be more successful in situations with a broader
impact and with potentially higher costs: Here, the evi-
dence is not as certain, but it is surely not encouraging.
The functional success argument needs to be examined
in a wide variety of contexts.

Coda

What was originally intended was that the War
Powers Resolution provide a judicious marriage between
effectiveness in policy and cooperation in making it. The
substantial flexibility that the resolution offered Presi-
dents would, it was hoped, enable Presidents to defend
the interests of the United States as necessity seemed to
demand. Hardly anyone in Congress wanted to erase
Presidential discretion. The desire was to enable Presi-
dents to do what needed to be (lone and vet to place
effective bounds on their behavior.

If events have suggested that the goal has not been
reached, the resolution still remains as a serious legal
attempt to solve an enduring dilemma. What the experi-
ence with the War Powers Resolution tells us most clearly
is that the problem of military coimit ments abroad,
especially in times of crisis, will not be dealt with pri-
marily as a legal matter.

Presidents in crisis situations seem to do what the\
think is best and then search for plausible arguments in
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defense of' their acts. The War P~owers Resolution may
stimulate Presidents and those around1 thein to worry a
bit more about congressional reactions to what the ' d o-
and to work harder to articulate a dlefense of their
actions. Perhaps that is the most that can be expected.

Clear cut, effective answers remain few even if' pro-
posed solutions are man%,. Most offer limited prospects
for success. D~ebates over committing U'S armed forces
abroad expose profound (difficulties in at democratic
society. The War Powers Resolution is legislation with
laudable objectives and flawed means. It is a classic case
of the human condition.
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,/ATION AL SECURITY
AND THE UNITED

STATES JUDICIARY

By C. HERMAN PRITCHETT
University of California, Santa Barbara

With all its defects, delay's and inconvenience, men have dAs-
covered no technique for long preserving free government except
that the executive be under the law and that the law be made bY
parliamentary deliberations.

-Justice Jackson

THE SUPREME COURT OF THE UNITED STATES, IN CASES
or controversies properly brought, is permitted or
required to express its views on the powers granted and
the restrictions imposed by the Constitution on the Presi-
dent and Congress in the conduct of American foreign
relations. The lower Federal courts have the same oppor-
tunity and obligation. The Constitution grants such
powers and allocates them among the branches of the
government. The President is Commander in Chief of
the armed forces, Congress is given the power to declare
war, the Senate ratifies treaties by a two-thirds vote.

The courts, by contrast, have no special role in for-
eign affairs-only their normal authority to decide cases
or controversies which meet established standards of jus-
ticiability. However, this authority includes the right to
interpret constitutional powers and limitations and to
announce and enforce constitutional limitations on the
Executive and Congress. By the same token, judicial rul-
ings may provide historical or theoretical justifications for
actions by one or the other of the political branches. The
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intention is that tile rule o<f law is to be applied even in
the dangerous and threatening Field of foreign relatioins.

T7;,, Political Que4iotiocml)rtn

Fhe Supreme Court retognized early its limited role
in dealing with foreign policy issues. In Fmt-7 ,c. Nei'lson
(1829), the Court refused to rule on the location of a
boundary line between Spain and the United States estab-
lished in 1804, because this was "more a political than a
legal question," and one in which the courts must accept
the decisions of the "political departments.-

The political question was not limited to the decision
of foreign relations issues. In Luther v. Borden (1849), the
Court invoked it to avoid enforcement of the republican
guaranty provision of article IV. The Court Iii Coleman v.
Miller (1939) declined to take responsibility for deciding
what was a "reasonable" length of time t'r a it proposed con-
stitutional amendment to remain belo)ere State legislatures
for ratification. In Colekgroe v. Green (1947) the Court,
through justice Frankfurter. ruled that disputes over
apportionment and redistricting State legislatures were to
be refereed by Congress and not the courts.

In 1962. when in Baker v. Carr a different Court
majority reversed Cohegrove, Justice Brennan i undertook
to clear uIP what he felt was misunLderstanding of the
political question doctrine. "Much confusison results from
the capacity of the 'political question' label to obscure the
need for case-by-case inquiry.- In particular, he found
that there had been "sweeping statements in lPast COuirt
decisions "to the effect that all questiois touching foreign
relations are political questions."' But, he continued, "it is
error to Suppose that every case or controversy which
touches fh)reign relations lies beyond judicial cognizance.-

The political question rule must be construed in sit-
uational terms. Some situations. Brennan noted. do
require judicial abstention because they demand a "sin-
gle-voiced statement of tile government's views.- He
provided examples. Ordinarily a (court will not inquire
whether a treaty has been termiinatedo. Recognition of



N.\iioN I.\i SI-.RIi Y AND I[IE UNII E) SI A It. j. IIIIARY 319

foreign governments also defies judicial treatment. The
judiciary follows the Executive as to which nation has sov-
ereignty over disputed territory.:ý Recognition of bellig-

erency abroad is an Executive responsibility. It is the
executive branch that determines a person's status as rep-
resentative of a f'-reign government.' The Supreme
Court has refused to review the determination of the
political departments as to when or whether a war has
ended. Presidential decisions approving awards of for-
eign air routes by the Civil Aeronautics Board are "of a
kind for which the Judiciary has neither aptitude, facili-
ties nor responsibility, and which have long beer held to
belong to the domain of political power not subject to
judicial intrusion or inquiry."5'

The attributes of political questions, Justice Brennan
concluded in Baker v. Carr, "in various settings, diverge,
combine, appear, and disappear in seeming disorder-
liness." Many other analysts and scholars have undc-r-
taken to rationalize the political question doctrinr
Herbert Wechsler thought that judicial abstention from
the decision of constitutional issues was justified or
required only when "the Constitution has committed the
determination of the issue to another agency of govern-
ment than the courts."'; Alexander Bickel traced the doc-
trine to "the inner vulnerability of an institution which is
electorally irresponsible and has no earth to draw
strength from."7 Louis Henkin thought the doctrine was
simply "the ordinary respect which the courts show to the
substantive decisions of the political branches." He went
on to say,

The Constitution has not made the courts ombudsmen
for all legislative inadequacies in all seasons, and they can-
not supply an effective remedy for all ills. These limita-
tions on the judicial role (1o not depend on some
extraordinary doctrine requiring the courts to abstain in
some special package of cases.

The role of the courts and the institution of judicial
review, Henkin suggested, might "fare better if we broke
open that package, assigned its authentic components
elsewhere, and threw the package away.","
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Edward S. Corwin attributed judicial abstention
to respect for the President ard a desire to avoid
embarrassing clashes with executive authority. As he says,

While the Court has sometimes rebuffed presidential pre-
tensions, it has more often labored to rationalize them;
but most of all it has sought on one pretext or other to
keep its sickle out of this "dread field."

Corwin went on to note that the tactical situation makes
successful challenge of the President somewhat more dif-
ficult than one against Congress, for "the Court can usu-
ally assert itself successfully against Congress by merely
'disallowing' its acts, whereas Presidential exercises of
power will generally have produced some change in the
external world beyond ordinary judicial competence to
efface.'9

President Veru, Co;ngness

The political question doctrine is particularly attrac-
tive to judges when it enables them to avoid dealing with
a conflict between the President and Congress. The
Supreme Court is appropriately reluctant to get involved
in the cross-fire of its coequal partners. In fact, this pros-
pect has so disturbed Jesse H. Choper that he would have
the courts flatly reject all lawsuits involving congressional-
Executive confrontation. His "separation proposal" would
completely bar the Federal judiciary from deciding "con-
stitutional questions concerning the respective powers of
Congress and the President vis-a-vis one another."11)

Choper argues that the political branches have ade-
quate powers to protect and defend their positions in any
inter-branch controversy, and that "the participation of
the Supreme Court is unnecessary to police constitutional
violations by one political department against the
other."t Consequently, he would hold all such controver-
sies to be "non-justiciable, their final resolution to be
remitted to the interplay of the national political
process."12
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Obviously, thle political question doctrinie (l( )ts Ilo t go)
this far. Not- is it necessary to (1o so, for- thei e arc other~

methos ofjudicial evasion availabl)e. At the Sn prcilne
Court level, access can be denied byv rejection o)f cci-
tiorari, with no) explanation whatever. And, OF cour1Se.
,judicial access at any level reqJuires the estab~lish1menit o)f
st and(1ing.

In the Columbia Law Revie~w, Jonathan Wagnier argu cs
the case f'or the standing test as against the more amo~r-
phous political question doctrine." T~wo) conflicting o.o)il-
cerns must be harmonized when Members of Conorel-ss
seek to take dlispuites with the execultive rl)ti(1h to0 (Olin.

On the one hand, legislators are attempting to) curb
executive action that arguably exceeds const itutionial om
statutory authority, and encroaches on legislative pwr
Suits May be brought Onl issues that otherwise would hC
unreviewable t'Or lack of any other possible plaintiff.

On the other hand, serious separatioli-ot'-p( 4wers
probemsaccompany any mediation byte1wcar )

disputes between coordinate branches of go)vcrimiciient. B\
reason of these conflicting interests, Wagner believes t hat
the courts have been unable to articulate it consistenit.
coherent standard by which to determine w\hen Memiber s
of' Congress should be allowed to sue. H-e would appl\
the well-recognized standing tests, with the re(1 lireineiit

of injury. Miembers of' Congress could seek redfress to
injury of' their right as legislators to vote onI Imatters co-()]
st itu tionally consigned to the legislative branch. ando ijidi-
vidlual members coutld be allowed to sue( to red rc.ss
in~juries to Congress ats at whole.

For c:ongressional experience with stilts againlst thec
execu~tive branch, we turn first to legislative react ion to

the controversial Panama Canal Treaty. President ( arter
securedl Senate ratification For the tre;at%, which poie
fbr turning the Canal over to Panama by the vear20 ,
on 16 March 1978 by a margin of' otie vwc . FIXve Meni-
bers of' Congress and fouir states filed suilt in thle origlinal

,ju risdictioni of' the Sn rrn Conuit, arguinig that ui idlr
article I V, section 3, the (lis()osal of' I' S pr'()pelxet requrcii e
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joint ajpproval oif thle two Hlouses rat her thani treaty
ratihcaif C oll bw at two-third-(s V'Ote o tile Senaite. The ( AiltIt

rejectedl the suilt ili Idahoý v. Vancc ( 1978) without-1 ojpiliOll.
Shor-tly thereafter, President Carter and~ Members of'

Congesshad another (onfiontatioil onl a treatv issue. As
at necessary step iii the extension of' di plomat ic recogni-
tion to thle People's Reptubluo o f Chithi, the President ter-
mmnated the LI S treatv With JTaiwan un11det' a pr-O(:eLtire
ant horized bv the t real v. Senator Barn~ Goldwater and
other Senators andi Represenltaltives stied l tinlte Fedleral
di1strict court of the District o' (Columbhia to rescind thle
action, alleging that since the 1954 pact with Taiwan had
b)een ratifiedl by the Senate, the President could not etr--
in i nate it wvithout Senaite )rin'lo 0 i 1)1 lbV thle
aplproval of both Houses.

t11itge ( asch in the dlistrict cou rt initially hiel(1 that
Goldwater lacked standing, bnt alfter an uno11fficial senlse-
of'-the-Senate vote had supported (oldwaters claim, hie
reconsidered andi ruled that Conigress hadi an "Im plied"
role In treatN term iniat ion. Presidential tel tm i nat ioll of,
treaties without Senate or congressional concurrence, hie
aiSSCrte(l, would VIOLate thle Pr-eSideim*s conIstituttional obll-
gation to take care that thle laws he Lfaithfully execultedl. I

The con it of' appeals granted Goldwater standlin g
hut reversed the district conurt ats to tilie Seimate\s role Mi
abr-ogation. A b~adly divided Suprenme Court vacated the
ai)Pe~llte j udlgimmelt u ai d di recte~l thle (lStlriCt to 01. it to) (is-
miss the compllainlt. Rehunquist. for)) fourll JUStices, Invoked
the political question doctrine. j ustice Powell conlcurred1
if]tilte r-esult for- a fifthl Vote, but Onl ripenecss g'ollllds: hie
b~el ievedl that thle pol1it ical branuches had not reachled a
"constitutional Inipasse.I'~

Ii nIHoltzmian iv. (/l/e, luger ( 1973), Con~g resswomnii
Hoh zmlaim and other Mlemb ers of, C ongress b~ro ught i ai

act ion asking that the bomb~ing of' (Cambod xlia be etIj iiledl.
conitendoing that by ordering tilie bomibing President
N ixonm haud impai redI the right of Con)igress to d oeclaire war.
The cotirtl of appeals rejected thec suitl on standing
gro0)utnds:
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Site his [lot iheett dlenied atIX tight to) vote oil ( atuhodi'l
lW li an t toit of rtie dlefendantts. Shte has full% pxliticipaiecl
in the (AngressiotAl (lehl~es .Ilte l I I WhatIer "nc
w~as ne flet ive ims dtue to the co ittar avac ds o I her
Colleagues and not Ihe (eflifttHl'!s hereinl.1

III thle mleanitime. Congress had( und(ercult Hob ltzman s
suit by authiorizing a 45-day extetnsion t& th bomrbing. Itn
neither (Thiuate, 1o01 Holtz(Iina was the P~residIent acting
against the express wishes of Cotigress.

In 1982, 30) members of' the H-Iouse of Rep resenita-
tives challenged the legalty of the U~nitedl States presence
iu and millitary assistance to El Salvador, '['he\- coitettile(
that. U~S tti litarv oF ficials ltd( b~een illttod(I C lte1itt situai-
do(ns where mnilitary actiont was clearly illiican(I itt Ada~-
tion of, thle War Powers Resol utiont. IThC (list iCt Couttt
held this to) be ait onjusticiable political act ion, lpleading)'
that a district judge lacked the resources orI the expertise
to pass otn such claim iT. he courtl of a ppalls likewise
rejected the suit. but] t Jtdge Robert Bork prect-,ýredl to
base the (decisioni on the isste of cottgiessiotal stattdittg.
which he iundertook to clarify. On lv "; n ullifi cation ot
dimrintution of a congressman's vote," he ruled. could co-()t

stit ue requisite injry-in-fact tojsi' stand(ing to) site.
The Supremne Coutrt declined review'.7

lin Saw-he:4>/mpina v. Rreagan. 12 Nlettthers of Cont-

gress, along with certain US citizenis and~ residIentts of' N ic-
ar agua. con~terided thtat Congress had beent (epti-ed o
its right to partkicilate in the decision to (Oeclhre war oti
Nicaragua, and~ that tite Bolanid atttettdttett pri ltiltit itg
S upjport of' the coit t as had beent v i( aedl. lThe (list tict
court (lisitissedl all thle Fe(Ierl catimrs as raisintg itoit ist i-
cialble po lit ical qu Iest ions. lThe court of appeals agreed.
addittg that the Bolattd atttettdluett had b~eent itl(Iltide ill
ani a ppropr)iatif )t ad t that hadl explired(l ot 30 Sept 'itt hr
1983, and( contsequtentlyI tilie issue was llot.O(

CommIIIItit; (hiv'/ (U/l /heI liar P/li/f

The giant to Ilhe P~residlent ofi pouwer as Commtiitandt~er

in C;hick wrote Alexattder H-amtiltoni in No. 7-1 of
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Federalist, re(Juired little explanation. It would amount, he
said in No. 69, "to nothing more than the supreme com-
mand and direction of the military and naval forces, as
the first general and admiral of the Confederacy," while
the more significant powers of declaring war and of rais-
ing and regulating fleets and armies were exercised by
Congress.

Actually, the President's power as Commander in
Chief has been transformed from simple military com-
mand into a vast reservoir of indeterminate powers in
time of war or emergency, which the judiciary is reluctant
to examine or control. As Louis Fisher says, "Conflicts
between Congress and the President over the war power
are generally examined by the judiciary at a safe distance;
it is intensely interested, but in no mood to intervene."' 9

Summing up his study, The Supreme Court aimd the Com-
mander in Chief, Clinton. Rossiter concluded that the Court
had been asked to examine only

a tiny fraction of' [the President's] significant deeds and
decisions as commander in chief, for most of them were
by nature challengeable in no court but that of impeach-
ment.... The contours of the presidential war powers
have therefore been presidentially, not judicially, shaped;
their exercise is for Congress and the people, not the
(C()ilrt, to oversee.20

Congress has in fact often sought to parlay its control
ovei funds and its war declaration power into some meas-
ure of control over Executive military activities. A prime
example is found in the troubled relations between Con-
gress and two Presidents over the undeclared war in Viet-
nam. Initially, Congress supplied support for the
hostilities by adopting, at President Johnson's insistence,
the (;ulf of Tonkin Resolution. Subsequently, Assistant
Secretary of State Katzenbach told the Senate Foreign
Relations Committee that the resolution gave the Presi-
dent as much authority as a declaration of war. He
alarmed tie Senators by referring to declarations of war
as "outmoded," and contended that a declaration would
not "correctly reflect the very limited objectives of the
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United States with respect to Vietnam .''-" Ffforts )y

members and committees of Congress to recapture some
control of the war-making power resulted in such meas-
ures as banning the use of funds, repealing the Tonkin
Resolution, and ordering the bombing of' Cambodia
stopped.

While Congress did not, "the people" (to quote Rossi-
ter) did go to court to challenge the validity of the con-
gressionally undeclared war in Vietnam. Though all these
efforts were unsuccessful, four justices of the Supreme
Court would in one case or another have granted review.
In Massachusetts v. Laird (1970), the Massachusetts legisla-
ture had passed a law authorizing the State's servicemen
to refuse to take part in armed hostilities in the absence
of a declaration of war by Congress. The attorney general

of the State was directed to seek an injunction forbidding
the Secretary of Defense to send any citizen of the State
to Vietnam unless Congress had (leclared war. The
Supreme Court denied the State's motion to file the suit.

A suit to enjoin the spending of ftnds on American
military operations in Vietnam, Sarnolf v. Shultz (1972).
was rejected as presenting a political question, but Doug-
las and Brennan thought it was a spending issue that
might be litigable under the doctrine of la.st v. Cohenr
(1968). In Katz v. W vler (1967) and Mitchell v. United States
(1967), the Court unanimouslv rejected claims that the
Vietnam operations amounted to a war of aggression out-
lawed by the Treaty of' London.

The War Powers RfAolltmlO?

Congressional frustration over inability to effect con-

trol over the Vietnam hostilities eventually motivated
adoption of the War Powers Resolution, enacted in 1973
over President Nixon's veto. While President Nixon con-
demined the resolution as unconstitutional andd a danl-

gerous restriction on the power of the Commander in
Chief to meet emergencies, some Members of Congress
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voted against it on the opposite ground that, in fact, it
recognized the President's right to start a war.

The War Powers Resolution has been controversial
and generally ineffective. As the situation in Vietnam was
collapsing in April 1975, President Ford felt obliged
under the act to ask Congress for authority to use troops
to evacuate American citizens and dependents from
Saigon. However, the situation deteriorated so rapidly
that the legislation was not needed and was not adopted.
When the American merchant vessel Mayaguez was seized
by Cambodian naval forces in May 1975, President Ford
notified congressional leaders only after military action
had been taken.

Similarly, when President Reagan sent Marines into
Lebanon in the fall of 1982, he reported the action to
Congress as a matter of information, not in compliance
with the resolution. Though 10 Marines died in a 20-day
period under continuing hostile fire, the Reagan admin-
istration contended that the "hostilities" test had not been
met.

President Reagan gave leaders of Congress notice of
the 1986 raid on Libya three hours before the bombing
started. Five days after US forces landed in Grenada in
1983, the Senate voted 64 to 20 to declare that the resolu-
tion applied. The House likewise voted 403 to 23 that the
act applied and the troops must be withdrawn within 60
days unless an extension was granted. The same week
Reagan announced that withdrawal had begun.

After the Reagan administration began extensive
naval military involvement in the Persian Gulf to guaran-
tee the safety of oil transport, 114 members of Congress
filed a lawsuit asking the Federal district court in Wash-
ington to direct the President to comply with the report-
ing requirements of the act. Secretary of State Shultz
responded that the United States had no intention of get-
ting into a shooting war in the (;ulf, and did not intend to
invoke the War Powers Resolution.

Fourteen years after its adoption, no President has
recognized the constitutionality of the War Powers
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Resolution. Controversy over the legitimacy and the
application of the Resolution in the Persian Gulf situation
continues. Congress has been reluctant even to consider
its only effective means of enforcement, the cutting off of
funds.

The resolution authorizes Congress to override Pres-
idential commitment of troops abroad by concurrent res-
olution, or "legislative veto." The legislative veto is a
common congressional device for retaining some meas-
ure of legislative control over powers delegated to execu-
tive agei,.ies, by authtoiiLzing one or both Houses of
Congress by simple majority to veto specific administra-
tive actions. While the Supreme Court has had no occa-
sion to pass on this or any other feature of the War
Powers Resolution, it did rule, in Imnmigration and Natural-
ization Service v. Chadha (1983), that a concurrent resolu-
tion, like other legislation, must be submitted to the
President for approval or disapproval, with a two-thirds
vote of each House required to override a Presidential
veto.

It is by no means clear, however, that Chadha invali-
dates the concurrent resolution provision in the War
Powers Resolution, for in this statute there has been no
legislative delegation of power to the Executive. In fact,
the situation is reversed, for Congress has the constitu-
tional power to declare war, and the concurrent resolu-
tion is intended to override unauthorized Presidential use
of military force. In view of judicial reluctance to be
drawn into litigation of such issues, however, the legit-
imacy of the concurrent resolution is unlikely to be
tested. As a practical matter, any President confronted
with a concurrent resolution ordering him to bring
troops home from a foreign venture would be unlikely to
rely on Chadha.

The President as "Sole Ortran"

Thus far, we have seen how generally successful the
Supreme Court and lower courts have been in avoiding
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the arbitration of direct Executive-legislative foreign pol-
icy disagreements, or the setting of limits on Executive or
legislative powers in this area.22 However, it is always pos-
sible for substantial foreign policy constitutional issues to
be raised in private litigation or by law enforcement
proceedings which can elicit relevant rulings from the
Court.

One of the most important judicial pronouncements
concerning the President's powers in the field of foreign
relations was delivered in United States v. CurtlSs-Wright
Export Corp. (1936). An American company had been
charged with selling arms and munitions to a foreign
country in violation of a Presidential embargo proclama-
tion issued under general congressional authorization.
The issue raised was whether the authorization amounted
to an unconstitutional delegation of legislative power to
the President. The Court had recently held congressional
delegations to the President in domestic affairs to be
unconstitutional.2:' But the Court in Curtiss-Wrigh(
approved the delegation as justified by the special role of
the President in the conduct of foreign affairs. In a preg-
nant phrase, Justice Sutherland depicted the President as
"the sole organ of the federal government in the field of
international relations."

I)uring the Iran-contra affair and before the special
congressional committees, supporters of the diversion of
funds to the contras argued that this pronouncement
gave the President "sole" power to authorize aid to the
contras, and rendered unconstitutional the Boland
amendment forbidding such aid. 2' Widely varying opin-
ions have been expressed on this issue, but it seems prob-
able that no judicial ruling will be secured unless and
until the independent counsel investigating the Iran-con-
tra affair brings a proceeding of some kind against
National Security Council officials or others for violation
of the Boland provisions.

In that event, Curtiss-Wright would be a very weak
reed on which to lean. The Supreme Court has never
overturned an act of Congress as an unconstitutional
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interference with the President's foreign relations role,
while it has invalidated action taken under Executive
authority which violated a congressional statute.2 )
Sutherland's phrase, "sole organ," is in fact dictum,2 '- and
Curtiss-Wright says nothing about who is to make foreign
policy, as opposed to who is to execute it. The Court has
repeatedly recognized the power of Congress to regulate
at least some areas of foreign affairs, and article I specifi-
cally grants Congress power to "regulate commerce with
foreign nations." In Perez v. Brownell, (1958) the Court,
upholding a statute on loss of citizenship, said, "Although
there is in the Constitution no specific grant to Congress
of power to enact legislation for the effective regulation
of foreign affairs, there can be no doubt of the existence
of this power in the lawmaking organ of the Nation."27

The Presidential "sole organ" theory, moreover,
must deal with the holdings in the Steel Seizure Case"'8 aris-
ing out of President Truman's Executive order seizing
the nation's steel mills in 1952 to safeguard continued
delivery of munitions to American troops in Korea. Jus-
tice Black in his opinion for the Court brusquely rejected
the notion that the President's action, unauthorized by
statute, might be sustained "as an exercise of the Presi-
dent's military power as Commander in Chief of the
Armed Forces." He continued, "The Founders of this
Nation entrusted the lawmaking power to the Congress
alone in both good and bad times."

Many commentators have found this analysis rather
primitive. But Justice Jackson's much more sophisticated
and highly praised concurring opinion in Youngstown is
no more supportive of the Presidential position. Jackson
wrote,

Presidential powers are not fixed but fluctuate, depend-
ing upon their disjunction or conjunction with those of
Congress.... When the President takes measures incom-
patible with the expressed or implied will of Congress. his
power is at its lowest ebb, for then he can rely only upon
his own constitutional powers minus any constitutional
powers of Congress over the matter.... Presidential claim
to a power at once so conclusive and preclusive must be
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scrutinized c ,with caution, fOr what is at stake is the equilib-
rinmin established by our constitutional system.

There may be problems of statutory Interpretation
with the Boland amendment, such as whether the lan-
guage applied to the National SecIIrity Council staff, but
that it was a constitutional exercise of congressional
power seems clear.

Judicial review (or its denial) has unquestionably
tended to support the Executive role in the field of for-
eign affairs at the expense of congressional power. The
C'111p11s'- -Wright dictum has been widely alleged to establish
the President as the "sole organ" in foreign policy. The
spending power of Congress has a Firm constitutional
foundation, vet the Boland amendment has been alleged
to interfere with the President's sole power to conduct
foreign relations and to constitute "inicromanagement"
of0 oreign policy.

Congress attempted to recapture its power to declare
war by adopting the War Powers Resolution, but no Pres-
ident has recognized it or complied with it. Moreover,

effectiveness of the statutory plan may be limited by the
Supreme Court's invalidation of the legislative veto, while
efforts by individual members of Congress to secure judi-
cial enforcement of the resolution's requirements have
been uniformly rejected for lack of standing.

Congressional declarations of war are out of fashion.
The nation's nuclear defense policy to "launch on warn-

ingg" obviously precludes any' opportunity for a declara-
tion of war by Congress, and a challenge to the policy in

Federal court has beei dismissed on political question
grounds. The Senate retains its power to ratify treaties,

but the Reagan administration's efTort to reinterpret the
1972 Anti-Ballistic Missile Treaty to permit testing in the
atmosphere was resisted in the Senate not by judicial
action but by Senator Nunn's old-fashioned power play.
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Neither foreign policy nor ?ilita', operations can be commanded

by, 535 members of (Coiigres.s.
-Gerald Ford

"THE AMERICAN PATTERN OF PLANNING, OR LACK OF PLAN-
ning, for the possibility of war has to be related to two
major background factors: the external situation the coun-
try has faced and the domestic constitutional and political
practices we have developed. Has n-r historical success at
home translated into any preparation for heading off dis-
asters abroad-the very worst disaster being a military
defeat and conquest by a foreign power? Students of real-
politik would be quick to remind us that nothing has
posed so final a threat to other constitutions and liberties
and independent political arrangements abroad as the
occupation by a foreign armed force.

Americans, as they look back on the workings of the
Constitution, also look back fondly on the opportunities
for isolation. The width of the Atlantic Ocean offered us
a natural exemption from preparations for war. One of
the questions we have to consider is whether this nostalgic
memory of a geograpically provided solution to the stra-
tegic-planning problem is not misleading. We remember
the phrase from George Washington's farewell address
where he warned against "permanent alliances," but we
often do not consider the context and the complications
of this phrase.'

333
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We less remember that we entered another war with
Britain within a quarter century, and had to tip-toe
throughout relations with the French and the British.
The European powers were at war most of the time, and
were interfering with American commerce on the high
seas. Could these really have been years in which no one
in the US Government was considering how wars would
be fought, or alliances handled, if we were to be pulled
into them?2

Let's consider what people had to be thinking as they
celebrated not the first two centuries of their US Consti-
tution, but simply the first twvo or three decades. If, in
later years, the United States regarded itself as bound by
the Constitution and tradition to stay away from any
advance preparations for wars, what time period would
one choose for the foundation of such traditions-

Just as there had to be some advance thinking
(strategic-planning) in the US Government before the US
declaration of war against Britain in 1812, and in the
undeclared naval war with France from 1798 to 1800, so
there had to be some such planning before the Mexican
War. And so again before the declaration of war on Spain
in 1898. One of our tasks will be to compare the sub-
stance and styles of these earlier episodes of war plan-
ning, for what they show us about our traditions in
political practice, and for the accumulated influence this
has brought to the twentieth century.

Woodrow Wilson is reported to have tried to prevent
the Army War College, housed at today's Fort McNair,
from developing contingency war plans while the United
States was still neutral during World War I.ý' What had
there been about the total of American history to that
point, and the total of the American constitutional tradi-
tion, that led President Wilson to issue his order that such
war planning be stopped?

The First Three Decade.%

As we look back on the impact of' our constitutional
tradition after two centuries, we may succumb to a
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tendencyc to see it as all of one piece. Yet, it might be pro-
posed here that we have rather gone through several dis-
crete bursts of experience, each in light of what had gone
on before.

What was the world outlook of colonial Americans
when they were still under British rule? Could they have
been 'Included toward an isolationist or a very high-
minded outlook on foreign policy, when they were still
constantly threatened nv French and Spanish colonial
outposts. and continuously shaken about by the wars of
Europe? Americans got away with a great deal of self-
government and individual freedom in those years, with
primacy attached to individual liberty and to the rights of
local government. ()ur attitudes surely stem out of that
peiod, explaining the restrictions placed on central gov-
erinent in the Articles of Confederation, and later in the
US Constitution. Yct these were also years in which the
protective services of the British Navy and Army were
often most welcome, and when all the colonies saw a need
to maintain local militias, typically based on compulsory
rather than voluntalV service.1

The years immediately after the American Revolu-
tion reflect the juxtaposition of the demands of individ-
ual freedom with the demands of national sovereignty.
The US Constitution's provisions on war planning and
war waging uhimately are the product of this dialectic.

The United States in 1787 was. after all, only some
four years free of the Revolutionary War. Passionate
opponents of the possible tyranny of' a central govern-
ment had imposed all the limits of the Articles of Con-
federation, but the realities of international relations
quickly played an important role in leading the delegates
in Philadelphia to move away from the Articles. As a mtost
serious illustration of this, the individual States had uti-
lized their freedom under the Articles to fail to fulfill the
obligations the United States had assumed in the pleace
treaty with Britain, most impo)rtantly on compensation
for property seized ftrom Tory loyalists to the crown. The
British, wise in the ways of tihe world, followed the simple
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mabximn of "Don!t get mnacf get even.' hohling on to)
frontier posts in thle Northwest TerritorN (somiethinig
L ondconii was not uinhappy to fiuil ani cxcm tse W ((.si ie
such1 ga rrisons, in collaboration with the I nd ian I tibes.
inight yet keep) the lands west of the Appaachiaiis fromt

ou ng ider at true andiceina e Us soverecign t ).,
The deliberations of 1 787 amnouit ed to a necessapi

U )Inpram ise b~etween the (desires Amneric.ans fd lt- fri lie
retention of domnest-ic liberties, and then- awareniess of thle
d1ifficutlties of' the international mhiitary arima The
Uniiitedl States was indeed to) be butrdened iw suht con-
(CeriS albout international threats at. least until I S 15. 1 !-
WVar of 1 8 1 2 wais seen by ma ivy as "'tlie( secon )i%(Nar of'
American independence.-''

1 814 is thle onlyV timeC inl hlistor wh-]ello ()i )oXCem-1

Inlent tinder thle US Constitution had to flee fronti its b~ase
iii face of at foreign enemy. One could hardly. therefore,
timaginie someone claiming in 1816 that the /,yldilwiot of

thle U)S C onistit ution mnade it wrong andl im mor)ai fo)r aiiv-
oneC iii Washington to be thinking about fututre wars, to
be iflappi ug ou t contingency p~lanls or to be co)nsidlerin g
wh ich sid1e inigh t be best to join. in termis 4f Americnan
tnilelest s.

We re inein Iwr the Winited States decl ariing war onl
Britaitn iii 18 12 mainly over issues involving thle high seas.
i.e.,. thle impressment of' American sailo~rs inito the Bi iiiish
?Na vy. and1( the in terference withI Arme rAn ci o)llme ie.
More than a centurv later. this might have U()inie to seem)
like it relatively peripheral set of' issues. as tihe Iii itcl
STates (did not stand it p hrt such at right (to extend mian-
time commerce everywhere) in the 1993)s w~hen it l)xisse(I
the Neutrality Acts to keep) Americani merchaint shri p)pitg

out of wvat /.ones ill the futurei.
Yet hie LUnited states, ill tihe first few (le(a( Its of its

Iindependence, iwtv have had need of the( high seas eveti
miore thian it woitid in the 1930s. MIutch of its internal
irade had to be ca rriedl by coastal trading vessels, Ships

whiichi were being stopped andI searchied b\ t1lie Britishi
ONavy After thle cuittilg off of tradle w\ith thme British
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ilwlll ioilili III illc l m hIiev~liieili (di iIIltl iledclac.

I d Ia ii, I I i~iik,ic" \I XIi Ii ()I1 I etp ltmi sl. )it thIei ((Oiit IiieII I ()f

Iiii).alit1 ii III ii a Litst.
Ih lic iii , om ( tihe essential Ame rjican InltereCsts tlici

P~I .(iAcinl \\A,1hliritoil, A\(ldils. jCer esoti andt~ NidisOil
1,loti (1) s((k 14 (le~lenI. i)1otIi(td Somie mill~pI~ititedl. and

Hot \l \CXNI Ylii stralte~gic planning. l() for)(ce the Brit-
I'l \,I \ N 1() ( .i('C () IiaiASS :\fllerIiull S 1I)piIlg WXOIJld 1110t

lit a JiNX lk. ,Ikcii the pi-rpollderailc od British seci-
14 )\\ c ri , Owl I Iat'lgai. Oine level [or- accomi pushing this

hci~i II 1 aIblitidIl int Lin~d for~iC mo)veent. in1Ito Canaida.
A IXo\ eý XI Ii (1 gi Xcii th 1Wsmall size (d the British ()ardfi- 1II~

iiolt (ld it IIA (lieai LAkes) might well have seemed feasi-
No.C. Ycl I llP, XOIt" the applic-ation of offenlsive nn11tlat willi-
(Ic\ Iii \\Xx1 \\;ti to 1wi I-cargdr~ed ats at defen~sive ma 1

1111 11i11 IllgIlai \A lltiariliS dlieadv In it bothersomie

lI'm "()lmc. I ie( \\a oit\ oI f such.l colit''adl(tjol \\"s to
I1cl (isc I()i hillillil 'Side ilillitia forI(ces to dali active ()perld

ili t11 "N iltc p)1-exmStiillg lia~timoii~t boundar~ies.

Ili ilici 11iii' plljs" \Vst ( )f the Appalachiains. thle territooies

sill "() l~lpit Imililleie b\X the lIndiaii raids encouraged
1111(i ',I Ij liii Ic(11 h\ il British: this w~as to (oIIivilic OmiC 5

"C~H III ha: Ii (1alltiailS wreC eI)ilig held itivo1LIntaijlx
im1(l'1 i I~i~li co~Loiil ulte, as I 8I2 mfight noýil~ atList see
tile( t(IIfIhhIIll~i (d Xwhat had. beenii fa iled. attempt~ at
(1ý1I1ALiIIl h11iiatmi Ill 1776.

I he uICili of)I this b)1(11( Of coiifllctiiif IttIttL(deS Ilild
Il~lti a lll'Isa t hat lie Unlitedf States tooik the land

XVIMI (' V1111\V ImiiiltsI I](ssillg Hit() Onltario) tj)l)t)Sut

lcI )It l aiilld N. ait FalIals (I aller ihidil Illmvil"g '111) fioiii

Like( hli~pi~laii 1(1 sci/t' Mmitiecil. thus I)to (iiioff all Brit-
isi IlifX Ai m~idl kiind rciilfr(Clliclts to the( (Great Lakes
mclt) . '-)Ill c I lie States ofI the West NX(vcr mlore `~ili*l'

miiiliill Ihcm,,IistiIX(5i the %\at- thain thle New Enigland
Siu lieNlilt Xxl pjminitih!p, of1 1812 hartl\x niir~g-ed
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If )I' o sets th c Aliniericat sidle o I t lit - War of' I1812 as
b)adly pltiiitd. this is plausible enough, alongside the
11a,1n1 in stancefs when it was balNImght. It wouldl be at
niista ke. h owcxtr. to read t his yet ats part of constitutional
.j)iviI o r fradi/j(1f t hat For bade strategic p~lannin 1g. Not on ly
was thle 0 mi~t it it ol tom n()ew it(docutment to be assigned
511(11 at i-vcrcnclt for tradition, America had not yet
acq ui red ! I i milita ry el l) w-1( )f)il to al lo w mlivdl people to
b.- opposedU to war pl~anniing on )rIt ltliple.

'Ilie /011'r of tile Constitujtiont, hamimeredl out its a
comnpromise in I 787, had made militar-y prejpared ness,
and theref'ore miiiltarvý plannting, more difficult. for it hald
kept the bulk of the U S gr-Ond1( for-ces in the separate
State miilit ias. AS much Is anyt hinig else. this stood1 in the
way of'a wintning strategy in the war against Br~itain.

Georrec WXashiingftoni it(1 cautione(1 in hiis farewell
a(I(h tss againist Opriane taliances (lie is I vpkIalV mis-
remtemnbered ias having warned~ against "entangling
a1 1 anl(cs5 at phrse which acual orig ina ted withI

'ronas J tflerson on alnothler occas~tl~ion). What W~ash-
inlgoti wvas perhaps cunimselinig liere. and what many
Ameriican natioal leamlers saw as the natural coi i-e to
f'ollow. was little iliore than a iariatio oti the A'alanmi of'
poe poliicy that Britain had so long also fblho%%ed inl
Li uroppt. a pol Iicy whliic h tile Br it ishI somlet imnes alIso
dlescrib~ed as ".Splendid~ isoIlatioli .-

Filie Britisht wVould wait to see who wa.is likely to winl a
war. lbtf ore in ier'eniitg onl thle side tf the likely loser-to
keep him Ui lomi being at loser. Iliev tnegot iat ed alliances.
but1 llcI\ u let henci bec( )nlt l).'riliiani(li t or "en ta ogling.-
O ne go:t in to amh ial tits w hen 0hi olieneeded hel p. and one
triedl to) get out of such alliances whenl this tieed hald

One cati fird lihiias(s from XWashitigtoi that soutcivd
hike a fitlifhir: echo of this Btitisli balatnce of' power the-
orN . \\ash .1gb Iii predicts that -the per'iod is not far- oil
when we miav dek muatrial inju~ry fRom external
alnnoyanlc, itc.. telie titi when tilte I iliteol States will b~e
Soi secure that it dloes not hiave to watch lot- alliance
oppIol it liiis.
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The years a ltcr the War ol' 1812 p.erhaps all the way
to 1890. ar ic athiird phase, when Amecricans call thenl
In~dulge themIselVes III all of'what we remiembler as liberal-
sism anld isolation. U~S niationlal secur-ity was 1now mu1ch

more atSSUreI-C bhan before 18 15, and1 national ý-xpnl)~lSi
took the count r\ to the Pacific. The Monroe Dioctrine was
proclain ed, .Imp)lemented1 inl effect by British naval
powver, since L'S Illber~al theories of* frece trade also now
commndaI~ed at f~llowing inl London.

"Filie Mexican WVar looked like anl easy war inl retro-
sp~ect, ats the Un iitedl St ates won all the victories, and
gained at great deal of' territ ory. The relatively u ninl-
habited StatS us' ofmost of' the territory taken (except InI
(:adif'Ornita and Texas, where English-speaking limmi-
grants fr-on the Uniiited States had come to out nu mber
S pa iiish -s petke rs by a I to Me x ico), eliminated most
qualmns about wheItherY thle commlitment to government by
the conisen~t of the governed wais being retainedl.

It IS III these ' %arus that oulr constitu t)ionl p~ractices
becomeI t rlvl% at tr~alit ion, rather than the inaulgurlation Of'
praclt ices Iflo ni t fresh ly pri nted (locu men t It is f'rom
these seven1 or eight dlecades that we (draw much of' our-
feel inig ofI a ii -A\me rica ii way"' of' Sort ing out issues of,
peace and~ war-, ain :\ mnermean senlse that we miev'er Initiate
war's or' planl aggressive wvars. that we avoid all alliances
atdmolnot mecrely "entiatgingling" alliances, that we mainly
achieve goo (iit thet world bv thle shinling examlple of' thle
success ( f our own.I demlocracV.

Ili 1850), the [US Su preme CourtI act uallv rendlered a
(decisionl (whichi has inot become tilie precedent for- other
court rtiliings since then) that the United States by its
Conist itult ion was en11 )imled from planniing for- ag~gressive
aind acqulisit ive warfare:

A me "C'ilius aduO (Ibtida(tcr(A of oii Iiistitltiois atc pea~efiil

;ild thec power to de lai. w\al wais not (011 itelud
il)Oil Cm( oIgiss for Oie purpose of iaggie.Slo.il01 O

aggrandiioliieuit'it
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The US Civil War might be seen to lie outside our
purview, since it was internal, and requ i red ino formal

declaration of war. This shock it inflicted on the nor-
malcy of our constitutional processes was. of course,
greater than in any of the foreign wars, but much of the
shock came on different dimensions of the constitutional
fabric.

Yet the Civil War still poses one or two operational
questions. Was there much advance "strategic planning"
for the Civil War? If there had been more of such plan-
ning, and if there had been a large standing US Army,
could such an insurrection and war even have broken
out? How does one compare the Civil War with other US
wars in terms of how long it ran, and how expeditiously it
was fought, once any plans had been drawn up?

One can venture the generalization that World War
II is the model of a war that went largely by the timetable

set by advance US planning, while the Civil War was one
long string of delays and disappointments, in terms of the
US Government's plans for winning a victory. The
unplanned Civil War was intended at first to h)e wrapped
up in weeks and months, and in the end took more than
four years. The planned World War I1 was expected to
take five or six years, and in the end took less than fIour
years for the victory to be achieved.

The End ol [ltInM

If the period of American "splendid isolation" is to
explain much of what we think we remember of the spirit
and meaning of the US Constitution for the planning of
foreign policy and military policy, this was not to last.
The world changed, and especially its relevant mnilitarv
technologies changed, as the nineteenth century drew to
a close, with technological breakthroughs on the seas and
then in the air.

It is a commonplace observation to note that the
United States developed new international attitudes and
more open policies after 1890. The Spanish-A.icriciain
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War "i i 1898 it a (d the entry into World War I in 19 17
amount to important landmarks here.

Yet the United States hardly entered the world
power arena with total enthusiasm, or with everyone
agreeing that the anti-military tradition imputed to the
(;onstitution should now be forgotten. The rejection of
the meml)ership in the League of Nations in 1919, a
League that the American President Woodrow Wilson
had largely designed and the "back to normalcy" cam-
paign which elected Warren Harding President in 1920
are often seen as an attempt to return to isolationism, and
to a set of Values that would not assign any priority to
war-planning.

But the difficulties of isolation, and of declining to
contemplate and plan For the possibilities of war, were
apparent already when Hitler came to power in (Ger-
many. They were brought into dramatic focus when the
japanese launched a surprise attack on Pearl Harbor on
D)ecember 7, 1941.

The Pearl Harbor attack has continuously thereafter
set Americans into conflict with much of their earlier con-
stitutional tradition. How much more datnaging would
the Japanese attack have been if it had truly caught the
United States by surprise in every respect, rather than
merely on the tactical question of what bases the Japanese
would strike at first? How fortunate that the United
States had engaged in some ABCD (American-British-
Chinese-l)utch) war planning before the Japanese
attacked, despite whatever violation of the constitutional
tradition this might have seemed to entail.

Many Americans were still hoping, once World War
II was ended, that the United States could return to a
style which assigned greater priority to domestic checks
and balances and normalcy, and less to preparedness For
foreign encounters; the rapidity of the demobilization of
US minlitary forces after the German and .apanese sur-
renlers in 1945 shows the strength of such sentiments."
Yet the violations of Stalin's commitments in Eastern
Eturope, and the speed with which the USSR acquired
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nuclear weapons, and the surprise attack on South Korea
in 1950 stunned Americans almost as much as Pearl
Harbor; such surprises supported a feeling that military
preparedn|ess, including planning for the possiblity and
execuLtion of warfare, now woul1d alwavs be needed,
whateVer our memories of our constitutional tradition.

The Letter o/ the (Cmutitutioln

There are not many specific provisions of the US
Constitution that seem relevant to the legitimacy of plan-
ning ftor future wars. The most important are: The Con-
gress is empowered in article I, section 8, to "provide for
the common defense," "to define andi puiIish piracies and
felonies committed on the high seas, and offenses against
the law of nations," "to declare war, grant letters of mar-
que and reprisal, and make rules concerning captures on
land and water .... "to raise and support armies" (with
appropriations to he limited to two years), "to provide
and maintain the navy" (no time limit), and to provide for
calling forth the militia, and for organizing, arming and
disciplining the militia.

The Senate additionally has a voice by article II, sec-
tion 2. in consenting to the appointment of all officers of
the Federal Government, inchlding its military officers;
and, in the same section. the President is identified as
"Commander in Chief."

(;iven the memories of the Constitution's framers on
what the American Revolution had been all about, they
committed the United States to varying kinds of divisions
and decentralizations of* powers. Certain decisions were
to be made by the (Congress, specifically on whether or
not to declare war and the voting of appropriations for
the maintenance of arnled forces. [he bulk of the inili-
tarkv potential of the United States was to remain, miore-
over, in the State militias-which would leave the State
legislatures as anotlher check on anIy abLuse of authority by
the Federal Chief Executive.

As the power to declare war was left in the hands of
the Conmgress, this presunmably was something that the
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Congress was to do all by itself (like the submission of
constitutional amendments), with the President not
having to sign or approve such a declaration, and hence
not being able to veto it. As a more shared power, the
Congress would have to vote appropriations to sustain
the armed forces, and the President would have to
approve such appropriations, or, if he vetoed them, the
Congress would have to override his veto by a two-thirds
vote.

Yet, among the dissatisfactions with the Articles of
Confederation, which had triggered the writing of an
alternative US Constitution, international considerations,
including the inherent risks of war, had played an impor-
tant role. While the drafters of the Constitution still
included those who feared what a preparation for these
risks might do to domestic liberties, there was also a sub-
stantial awareness of what foreign military forces could
do to our independence.

The Constitution then was clearly a major (though
heatedly argued) step toward cel tralization and upgrad-
ing of national power, as compared with the Articles of
Confederation, where all the military had been left in the
hands of the separate State legislatures, with the (Con-
gress simply able to call for the V'ohLntarv submissions of
such State militias to national service.•

The President, in article 1I, section 2, of the Consti-
tution, was moreover identified as being also the "'Com-
mander in Chief," this being the onlyv place in the entire
document where he is assigned a post, rather than
explicit duties. The obvious implication was that such a
"Commander in Chief" post might have responsibilities
that were already understood around the world as an
inherent part of sovereignty. All nations have to have
armed forces; all armed forces have to have conmnianders.
and there must always be a commnailder of colnlnan(lers.
the commander in chief'. It was not a post that the
framers of the Constitution thought could be dispensed
with.



344 (;GEORGE H. QUtEs IER

The Militarv Product

As the United States moved through the first century
of its Constitution, and then into its second, the f'Ollowing
pattern applies to the character of the armed forces
pledged to uphold it. The Federal armed forces of the
United States were very small. Only a fraction of niilitarv-
age manpower ever wore uniform, much less than the
norm in Europe or Asia. The significant exceptions arose
during short bursts of warfare with foreign powcrs, the
War of 1812 and the Mexican War, and then the
Spanish-American War (there is also a most importalnt
and precedent-setting exception during the Civil War).

The soldiers in Federal service were recruited, until
the Civil War, entirely on a volunteer basis, while the
State militias had a pattern of mixing voluntary recruit-
ment with a compulsory draft. State militias loaned to the
Federal Government generally provided sufficient totals
of military manpower during the War of 1812 and the
Mexican War, and again during the Spanish-American
War, but numerous problems arose in the first two of
these armed conflicts. Whether such militias could serve
outside the United States itself (and even outside their
home states), and whether they would continue to serve
after their specified term of enlistment expired proved to
be a problem.

The practical impact of these structural guards
against Federal tyranny and Presidential tyranny is that it
was d(ifficult fo)r the US military leaders to (0o iII tich "stra-
tegic planning," even if there had been nothing about the
tone of our liberal society which disapproved of such
planning. If one does not know what troops will be avail-
able, or how they are equipped, or for how long the\- will
be obligated to serve, what is the point of c(onducting
extensive staff planning ventures?

The fractionated and decentralized nature ()f the
civilian side of US defense structures was matched for all
of the nineteenth century on the professional inilitar\
side, where the Army and Navy were separate cabinet-
level departments of' the US (;overniment. in etffct no
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more tightly related than either would be to the State
Department or to the Department of the Interior, and

where separate supply divisions of the Army reported
directly to the Secretary of the Army, and separate
bureaus of the Navy reported directly to the Secretary of
the Navy, without the integrating function of any

unlformeld general officer serving as a chief of staff.

Structure reinforced philosophy in the American
aversion to war planning, right up to the Spanish-

American War, with the US entry into that war seeing a
great deal of advance public fervor and indignation at the

Spanish suppression of popular rule in Cuba, but no real

effective planning for how to fight that war. The total of
some 28,0()0 men in the uniform of the US Armx at the
declaration of war, some of themn experienced only in
Indian fighting in the west, was hardly sufficient to attack
and defeat the force of more than 100,000 Spanish sol-

diers on the island; once again the US Government had
to turn to a mixture of State militias and volunteer enlist-

ments to assemble a force for an invasion of Cuba, with

the timing and the location of the invasion hardly the
subject of much advance planning.-12

The aftermath of the Spanish-American War saw a
definite upgrading of the American commitment to par-
ticipation in the politics of the world, including its mili-
tary interactions if need be. 3

At the beginning of the twentieth century, the
United States had digested its own experience in the 1898
War, and what it knew of the European commitments to
staff work andi war planning, to commit itself to a pair of
such planning organizations, the General Staff for the
Arm%,, and the (General Board of the Navy, with the two

Services actually doing some joint planning through the

vehicle of the Joint Army and Navy Board, composed of
Four Senior offi(ers from et~aclh Service. After 1902, the

U_7S Armmy had its own A rmy War College, and the two
War Colleges were also counted upon to engage in
planning exercises.
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Siiarly, one sawv perico~li( uclngrcssinrudi dliscussSions
on whether the United States should not have a general
staff more on the pattern of the general staffs of the
armies of Europe, with the (erinan general staff being
the model most often add resse(1. Buit thtle resistance of
the b~ulk of' the Congress to such an instit ution, rein-

surchdb the opposition of the traditional bureauis to anyV
Suhintrusion into their spheres of their autononmy, and

the resistance of the National Gu-ard to MIN' Sn rrenldet of'
State milii tia rights show how strong!ly A inericans still
feared the possible price of the thIireat to domestic
liberties posed to- plAnnig for foreign wars.

BN, the time of' World War 1. the Uniitedl States had
dJeveloped "war plans," color-codled by the contingency of'
who the enemry Would be, with Plan Black being for- at war
with German"' Plan Red for a war wiTh Britain, Plan
Orange for at war with Japan, andl so forth. Yet the spirit
of American politics anrd constitiitiomal p)1at ice is stll
shown by the fact that all such plans lprCS~tlpl0Sed some
foreign iny\asion of the North American continent.1- [he
Black War Plan for a war against Germany was thus
basicall useless for actutal Amertcan miit arv oeratins
w~hen the United States dlecidedl to enter WXorld War I.

The American public is, even today, rno well dis-
posedl toward "'war-planning.- Except for those Students
specialhizig in international relationis, who accep~t the gen-
eral analysis offered by a -lrealpolit ik'' emphasis On power
politics, there is a general shock whenever some enter-
prising historian or newsp~aper rep)orter unllcovers Out-
dlated "wvar planls.' drawn up1 for somec past (olt ingenlcv
where (lhe United States might have-( been drawn into war
with Britain or France, Or might hav'e had t1c) iinvade C an-
ilda, Or more1- recently might have had to use nuclear
weapo0ns against the Soviet tUnioni.

The Conlstirtutioni s far vaguer on thec issues of war
planning anld war wvaging than onIarIi (ol( iest ic p )licy
choices. Given the elasticitv' with which the C onlstltituton

has been intierp~reted ont issues such as interstate
commerce, there would. iii the literal wi(mliimg of Hich
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Constitution, har(iIV have been anyx tisttlrinrlle iharriers
to the establishment of a ( eteryal Stalf in) tile ( ernmat or
European sense, or to exte nsve advance Planning for

miltar cntinlgencies and wvars, o1 for a very heavx
trusting of the Predident in his rode of ( oniiaider inl
C;hief.

Rather, it has beent argLIed, it LtS beCome11 tile SpirFit
and traditions of' the UiS Conistituiition that have beenita
Mutch more effective barrier to) the kindis ofco( itiii ti anid
active planning and1 IVeparmtion for war that charac-
terized the tmore "realistic" and 1( tmgh-ninlded regOimeIs Of
the European ~l-ol

D~istmust of' central govern ment goes hand-in-hand
here wvith at distrust of' the commitments imp1 licit in aiiv
foreign allianices, an([ a (distrtust of the mu itaristii %viliich
might follow planniing atil lprepairatoiis for forerign wats.
Distrust of centralization involves giving the Congress a
larger roe and the PResident a smnaller. aw~l it entails
keeping a large tract iot ot militatry preparation undi i~er
the aegis of' the separate State governments, irat her than
the Federal.

While thle Uin ited States wvas buin(i g at larger- inavy
an(1 army at the beginniniig of the t went iet i centut tv,

adheretnts of a conIstit utional interpretation. froWliiiuij_ onI
the miitry expansiso i plans, cukld d ia~v rc~infnit )ctuet

from Atmericain cittizens Whlo had hardllv been atlmond in
the prior demcads of tOhis t raoit i( buti V1 wlu d ther ownt
reasons to oppose wari- plait iiing. " jl-hpeihted AInAcri-
calls" wVoult naturally teitd t judge the uiecrits of any
plains to c ener World War I (or even Wo rldl \\'in lb) b
wh~et her file\, were it) (Ieutan or I rish Origin, or inisteadf
of, Briitish or Pol ishI. Suc h g routtps %~'muld be iesoluitelv
against anly dleviatiotn front tile ooistit Lit ioial trad~itioni of
nieumtra lityV.

The genieral issue of iteutrality. iii amt wýar thlt wa.;s
ali eady nt tdlrwvav alitotig foreign p~owcrs. w\oruld intecrsec t
wvith mite US Conistitutmion inilla least ilime wc s First.
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those who took constitutional law srimi( iil\ %m(l also dk

take international law seriIouIsly. One ill circot i l (1 it oA
the success of' the US Constitution. and (d 111 ('lt eiiCc

political system which it has created, is thit Amei1)C'VIts
have a great confidence ill contracts and inl laws, w\Ill]
many Americans feeling that intel-national law ((il hc(1b
utilizedI to solve international con~ict Ilit .1tist as lealco-
tracts had handled such conflicts aiming I lie Alerca-itm
States, and amnong individual Amierican (ili/ens. If inter-
ntational law Suggested that a neutral niat im i b InLII anld
strictly neutral, perhaps this meant that it s hoti 01 bar
plans f'or joining one of the sides.

The samne strict neultrality wonuld be la\ ned-. o)I
course, by those who h ad distrusted All part i i(pat on inl
wars, or even preparations f'or participation ill ias.
potentially corrosive of' democratic and~ fr-ee "m cvl I) inenAt
at homne. Staff planning, in this view, wa'S ý pal ()1i~ of iiil-
tarism, and miliitarisin was a mlajor- threat to fIt e- lecti ins
and free press, and all of the domestic freclont that bad
made the United States such a good count r\

Third, a strict neutrality Would nOW as be 11 a\0oted
bN1 anxv ethnic mninorityv that distrusted di ie lilithit oirs (Ii
the majority. Germian-Amiericans and I rislt-.nteicans1111
thus opposed what they suspected to be bec plan i ing

inclinations of' the U'S Armyv or Navv in 1916t. wbile I tal-
ian-Amnericans. and Americans of' English ac~r.wr
inclined to favor it. The same Italian-Atteinca~mi xm iii 1
have opposed Such war planning in 19-10 and 19l II.

IHow would German-Amiericans have i cmtt( Ii to lie
contingencyr planning by US stall of ficc 1i5 h i \\.~ar withI
Britain, including Invasions of ( anada. ai ml Ior il:-. It
they had been naive enough to tireat all si iato.i -pmmll itin
efforts as equ~a~lly serious, they would hax e been tnilt Iistcl
by these efforts, and might have seen beint as balamiicii
out plantning f'or the anti-( ermian (()il iImgtmx \. I I t lIte
wvere mor~e p~olitically conIscious and aSitilt(..m 11, WO1(M( Ai

Wilson himiself'was, thley would have reali/ed t111 11) tatiotal
cointingency plans are Written w\Itl Iiille Sa1 i 'CI tiMiin i teSS

and enthutsiasml. II the public in ll I itile1d Slaw', Mi 1916
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was delbatillg onIN betweenl lletItr-alitV. anld enltryN tnto tilie
%%arl oni thle side of' the En ten te, the best postuore for ;I
(;erm an-Alilerican or Irish-Americani was then to be
tot aliv a ga inst all pre parati()n s for1 Warl beCaulse 01 at
coniflict with the U~S ConIstitultion's literal iniJunc~toi~lls OF
with t he conlst it utional tradition as it had comie to be

Woo drow \Wilson is often painted ats at yerv naIve
Americani lI)ileal. for hIls atft~itdes abou-t a p~ossib~le peace
arra ngeienet at Versailles, andl earlier f*Or hIls opp )sitlll~l
to (iS stafT p)lannling for tile possibility, of- entering World
Warll I. Yett 01W' should no0t underestimate Wilson's aware-c
ness of' political realities, inl both inlternationial and dolles-
it1)0111 ic~al pro~cesses. 'Fhe President inl 191 5 and( 1 916
was conlcerned to preserve the chances of* keepin iigtlit-
Uinitedl St ates f'rom having to enter W~orld War I.
Clamors liad arisen onl all sidles within the U~nited States
for "prep'aredniess.- meaning some military tranining to
get the 1.S Arinv's potentliallI t ipto a eaninlgfnl1 level (thle
Arniv at the timec of' Sarajexýo amounted to somc 7i.M
menii), a11(1d for )V aontructttion of* at major 1US Nax-N AnNi
seriouls aiialvyst of' politicail processes will recognize i/tat
thle en hancement o)f at tool can affect the likelihood (4
that tool's uise. Hlowever imuch the advocates of' niii i ia i

pi'eptli-il lons, and1( of' military war plannin1g, flv )red such
steps ent irely onl at coningencY basis. the chanice existed
that such1 Stel)S wouldl make the contingenlc\ occur'.

T he li beral fear, expressed here most straighit fo
warllVdl and~ b~luntly, wotuld lbe that generals and l alllirals
would 1(1 aw l o gel Inito at war, once they had theitir fo wceS
l)FaI('-Ci((. A li tich 11101e stibtle verSioli, however. W u hI
set sitch iiiil iiarv leadlers as not all so ncls~otsly ta gel to
gel Illo acIt sal t Illibat, but ats being Perhaps i esu bt !
111( illd t hat way, by tilie ltt'(l-ill at (lemociacv-to 4 s
Iilfy w I a levr r-s(tsi rces have beenl toiii mttc to~ lpl'lplla-
Ilons o01 at (olltiigelicy. T1e enltir'e nation lol 11tlis 115

milit (aix leaderS. might have concluded that it ou ght 14
declare warIt wheni tihe Germans (or someionec else) h1ad
neIXt (lo1nC souii]tlltiig obnMoxious all(l intllinlhlg bCcause'.
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after atl the troops had been trafiffed. and the ships had
been built. andl the war plans had b~een (lrAfte(.

We. thus, have a reversal of' a cycle here. Iii a numn-
ber of' the cases we identified earlier, the War of' 1812
with Britain, and the wars with Mlexico and Spain, the
United States had not engaged in Serious war planning
because it dlid tnot have the troops in shape to plan for,
and had not dlevelopedi any cap~acity for staff planning. In
the 1914-191I7 instance. W~ilson was against war pl1ann~ing
by the staffs that now hadl been brought into keing, fOr
fear that it might prenuitturelv bring the troops into exist-
ence, or- at least mnight hinder his ability to postpone
involvemient.

S'Pe'ua/ itYYI/tfl('Jot / /)J I,,t N(11-1

The US Navx' has allways been a little less su~bject to
suspicioni in the Amnerica n Constitutional framework,
problablly because it is miore olitfcult to) hups any tyran-
nical di ctatorsh ip at h ome by thle appl)1icat ion o)f n1avAl
frwce. The ships and crews of at naval hwce aims have to
he prelpared more flor war at the outisel, and there is less
of a role tor State militia )articipat i( ) in aiiy such nava!
e~ffort. I'he Constitution limits appropriations f'or thle
Armyv to no more than twvears into) the ltuntnc but (hwe
not simrilarly litni t app)rop)riat ions fb i thle N avy.

The best-known U~S strategic writer, ats we enteredl
the twentieth centuiiry, was Alf'red [havet Miahani. at mem-
her of the FacuItyv at the fledgling Naval War College. a
theorist of* strategy and strategic platnning onl a global
scale." Naval warl'are generally lends itself to abstract
speculattiou . as t lie oceans~ strmike on)ie and~ all ats it cleani
chessboard. uncre ic uin bered by hxn a peculiarities and
Coil]1 pl icat tons.

Americans rememnber their w~ide o( eans nostalgically
ats at buffIer against attack, ats af mciii l )ceileiit fi )r iso)la-
tion1, obvia ting thle nmeed I(] w tin Iita rN precpared ness and
admvance planiunitg. 1i on I ti li na~ a suidc, sm Icl oceans are
ntot an exemtiont~ I front plannvin g. biut the I icld for plan-
nting, til le reote ameila ()I which formces w niHl have. to be
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dep1)loedl to(,(b LiIlter aiii([ itii~( til ii I heIIIp(tof host ile
h)1(C.o~

It was t his limited naldi c of, thle Li S naval strid I gio_

prob~lem~i that \tahl' n was basicall\, writiniig about. \\illh tile
UnitedI States and ot~ier iil(Isti-iali/ingf nations each

b~eing 5CeXirdte4V W~~e to) challenge the British naval
nin nopolv' M~ahanl saw the assu mption )fo f a greater trole
(mi thle sm~s as t he great aiialtical clialeicnge lf( UrI~S naval
of )f tirs and1( civ~il ian leaders.

Ipr )obliemis (A Afliei('d fl foreign policy. ail( of
1)1 fpara~t ionl For the possibhiltý of' war, hite c han ged sin ce
W~orld W~ar 11. Manl% would point to thle initroductltion of
niuclear \arlicad(s. a n( (It homb ers and mnissiles to del ivet
them. If' it onil\ tikes 30 minutes f'or anl ICBMI to traxel
f'rom the Li SSR to at target in the Un iited States. an d vice
elrsa. how (oind( ail~oiit speak of anlii oil conting(enit

Aiv\aiice strategic jdalniiiing, o1 refer Io the nleedI for I

pior DC( laelralio ion f Wari b\ (oi lgressr,
Silie wvorld wast Icsolveu ini I94.5 to haijish w\ar floiii

lt(e X\oll~. and iin the Momnte of' the t'nited 'Nations. it
too x~iitis(Iganli/aitiolidl and leg~al S ).te. to ti.s edn.

(ý .~im s vbnzli respond (hllta a ( haillge ini legal noinei,. Ia-
t1ii1 c does Imlnt Inoai~llk guiilr"1ic aim ( Iiaiigc ini the inlaie-
iial 1(alit\: ialvasts ilitist thnis aiglie hack adiI toiili on
Mvictlitci tIli( I riited N.ationis has,, ind~eed had aiix mlore.
"notecs" thianii- tLe Iaguie of Natioiis, and (l il \\hietli thle
iie(IlLiI('i(\ (I \fill- I, a' i~l 111 d mil A w Itci I9 I5 as (ompii ai lfd

with] ami coilpal able Iolii-d(ltNic period (adul if thisillnt.i-
(el(il of \kar is aI ul ;own, is this duc t) tIlc 1*oteld
Nations, . w1tI liml h'ai %\eahpolIS.). If IiltlcilIthi' l la'l t I'm \\,i

i1( 1)~ tb e loia 2! 1()\ n ii ith II iplueuuisuiis. b\ \\ hi( 1 \ il was
\\(.I(. it(; loigci "(I((lined. tfisl, dit ieteu~ of pot ci l-gail
tdist iiiltioui Oi(m ildjh dtlnl~l 1\li,11 is cessuutia~lk Illc

p~css xvithiiii till. *li[uiti~ St,1tcs. tIle fItlithili (\(.( nlhuu 4)l

ihc I )iit I di(It thle C . m t tlit niol i

\\ luaxe( benl (list lissiiig M1lii.\ine imc .iuus Icg'Ild 1
pctItu.i~sihId for (tIci(i In~i tuilitm\ SlAht olfitt.' '111 s* O wn
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(Governmenet, iII general, to be (Iloig, prit() to) a
declarat ion of war. Yel, the vtears si tce I 945 hrave seen
very few% such declarat ions, ats tite Un titedl N ations (Charter
has made it much more difficult Wr any 4lv the powers
ever to admnit that t hey are engaged ini a formal war. This
may look like the worst killd o& hlvprisv. or- as a simple
hinl of appeasement of' the gallery ofI neu~tral pl)'eis. as
eit her Oide to a war wonuld lose propagantda I )in ts if' it
were OpenlIy to "declare- war. bult it certain ly generates
confusioin fr the AmerIiCanl COnstitUtionlal practice,
wherever we have been ke,.ed onl whether (ong.-ess has
dleclared war or- in t.

Second. apart from dhe hyplocrisy uroducedi by art i-
cles 2 and 33 of' the United Nations Charter, forbidding
recourse to war, and 1, the general co)s ini world public
Opinioni of lbeing the fArs to) declare war, there is anotnher
poverful ex planat ion fhr whyi we have seen so few dec-
larations aroundi the world in the years since 9415. and
none by the United States.

GI tieirilla warIf has b~ecomIe at more ifum p rtalit part of'
international coniflicts. with nany oAfithe con lflicts lbeing
simplyl about which regime is to be recognied by the ovn--
ettn ment of anyv lparticutlar state. If' the Uinitedj States rec-
ognizes the governmient of the Philippines or of the
Republic of \iemana and suchI allies ask Ilm Ur1S assistance
ini the suppressing Of' htinlits orI guterril las t rying to o)ver-
throw, these (;overmnieimts who is there for the Uniitedl
States to (declare watr against?

Perhaps be(Cause ln tclearl det errence has precluded
higher lev'el cmii ffict s. perhiaps l((- whc1 ir reasons, niutch (Ao
warfare since 1945 has in w taken thle hn wnmo uch guier-
rilla inlsurrection)is, ()I, cirallciiges to) f ire anlt in it\ ul a 1(1 si-
ereigity of' partic tilar regimeis. where I lie cimilbataims had
niever crcgiie ach o)fther as slate". ulid would nlever,
even ini ain earlier tiinii. have ha~d morrasioii to (elr
'W am (iM tiCli (ither. Wh len flie Il iite I St at e gels drtagged
iltito these %wams, new\\ (mu plicat ioIn arise forftre tidinmess
of our legal andI (iist iftltioiial pia floec.

I 1ird, tile al'telfnimt 4io World \\',it1 (.\(.Ien if
Iti tilea r wealmims had in i a lpl)(d dl aind i II ~ Uiited
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Nations hlad niot been cr-eatedl, saw thle Untited States left
as one of' the two most power~ful countries InI thre worldl.
What had been the historical C()nStit utionail pr-actice of at
bystand(er- might riot su~ffice as the pr-actice of' the majjor
par-ticipant.

When the United States was still niot the str-ongest
militaryv power- in the Westerni World, the entlire issue Of'
"str-ategic planning" hadl aI (iffer-ent tone. The Uinited
States did niot have to be continually involved In thle
deploymen t of' miiit ar-y for-ce, andl the application of'
deterrent threats of' the use of' such for-ce; what has beenl
normal since 1945 was (lecidle(1v abnor-mal for1 most of'
the year-s befor-e 194 1.

War- planning inl the y'ear-s bef'ore XWoild Wart 11
could1( thus have dIrawn cr-iticisms fr-om American liber-als
becau-se it envisaged at crossing of' some thr-eshold, at trnu-
sition fr-om at situiation which most Americans (lei(ledl

li-ef'eiredl-Ieace, to something thex' lhatedl-wai-. We (1o
niot uise the "war- plan" phrtase todIay anymor-e. (Ourl Gov-
em nment pr-efer-s "defense planning- (inl parallel w-,ilth the
shif't f'rom a War- Department to at Def'ense LDepairtmnent III
the 1947 reor-ganization), or- "sti-ategic planniung" lbecaulSe
we are, ]in some significant sense, coniit in ously In at cold(
Warl. W~hat Ameri-cans hated inI the veal's bef'ore 1939 Is

now at least par-tiall v with uts: the need to keel) lar-ge
number-s Of* our1 y'ounIg menI InI uniformIl and thle con~tinu-
Ing risk of'shooting exchanges. We strutggle iiow% to keel)
war limited, rather- than to stay at pea'e.

If' warll was once seen ats totally discont inus 1I0S toml

peace, thenr planning for)I su:h at war- couldl be vi'ivew ats at
violation of, thle splirit of' peace, at violatio ~of' neiet i-alit v If'
other-s alme 111I eadlv at wa I'. or at dIisgi'a'e f'ii bet raval of'
onle s n1ý•igh bol's if' tile," ai'C riot. Such wal- plannin lg also
might caus SCVa~il's to ha lppen thfat w~ould r( iot ot lici'w ise
occutr-. In any' event, tihey- would( be thre woi-st ki ind of
insult for- any o)thle]- (ollluti'v that c'eIlItna~lN loiiiold itself,
mnlltionled III them: w~ail Plands would hia~' to be kepi
secoret to he ii se.f, l-l)tllt se('I'e(' always en les so On)l- I 0)
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Bilt it war- is 11OW seeii ats at possib~ility onl the horizon,
someIthinlg that in uIst alwavs he taken into account, then
its con tin genicies must be planined f'or. "War is the
COn~tinuLatjion of' politics 1) other imeans,"' that most ilein-
orable phrase by (latisewitz, has always had two mean-
ings.' It nourishes the lib~eral contention that political
considIerat ions sboul1( not be lost sight of' (luring a war,

i.e., that "war- is too Impl1 ortanlt to be left to the Generals;,"
but It also nourishes t he )o we I--poli1tics content ion that
waris no11t suIch at discon~tlinouIs change f'rom peace. All of'
international relations cont inunally play with the threats
andl exercises of' varying dlegrees of' warf'are. One could
Indeed min11t anl aphorism here that "peace is simply the
ext reme case of' limited war," and muILch of wh-fat we have
had to wrestle with since 1945 has been (uitte consistenit
with this.

There ar iIc~l miNvwaVs to sort OU t thle dIivisions Of'
polvers on Strategic planning ats they, are ou tlined inI the
Us Constitution. Since the explicit language is not exten-
SivC. muILch depends onl what we find to be sensible and
logical.

Since onily Conigress has lie abilit v to -declare war."
some1 would see this ats shifting all thle import ant and rele-
vant aut hority to Capitol H ill. The 1973 War P~owers
Resol ut ion wa-is iMICded ail ef'for)t to bii ig SuICh anl initer-

pi-eiatlon to hear on tile ordlinary practice that had
eimergedl a I ei W~orld War 11, 1v wh-ich I wars atre typically
not '(declared"Il i-illers of, in'eriat )ional law%%. lit tilie wake
of' the wav thaite iVijted States hiad entered the VICt-
nlaml warl' ( n gresslenl w(l n a grecat deal Of puiblic sympa-
lthy lii their contention that the Fouiidiing Fathers had
minended 14 r CoAnigress to be thle decIsonni aker. even onl

Snliall venCire it(IC IW violent 1internla iOlal Cxchanlges.
Yei ~i)tI i eolll-\iew wo idi have held t hat ( A ilgreCSS.

b\iicsrinig of po weirs and~ hin~io( (ns iii 1 787. had still-
pl'y (clleahi the role olf pro( aininiig dI]Scoiitltiiioiis and
miajoi (h1aiges Mi olil reclatiolis %\.Iili a foreign power. if
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we are at peace with Spain, antd then go to war with
Spain, Congress makes the (lecisioll on whent this change
is to take platce. Bu~t What If' WC wereC to be Coot in1ouIslv inI
a state ot' limited war with some f'oreign adversa ryv
Would it have been the intentions of' the 1787 (irafters of'
the Const itution to have co ngressional approval required
f`or a dleclaration of' each sinall upsurge inI the violence of'
this kind of an exchange:, Should Congress be reqluiredl
to "declare b~attles," as wvell as to (declare warsf

The Uinited States f'ought an "un~declaredl war" (at
naval war with the French) bef'ore Congress got to
exercise its fuinction of* dfeclar'ing war. It AlSO fou)Lght With-
out stIch at declaration against the Barbary piae (it is lit-
tle remembered that after sev'eral decades Of' suIch
warf'are, the Congress was Finally asked f'or, and gave. at
f'ormal (declaration of' war against one of the Nor'th Af'ri-
cani states, Algiers, in1 18 15, at declarationi of war which
almost none of' our history books remembers).1''s

This is to come back to the argument that at "realis-
tic"' assessment of, how the war-planniiiiig and wari--
management f11Cuncio IS to he hanidled Was inHlee(l pI'-eS-
ent at the outset, just as It has to be present niow. it could
only be dispensed with when we en~joyed some 70) years of'
relative exemption f'rom for-eign mnilitarnv engagemnents.

inlg oits lai'e\\ClI address. set' D)txlef P~etkills,.1 A !Ilba )/ the. A'l,'?i,)r

B~trinswi(k: Rutmgers Unitistsit\ Piess. 1981S).
3.]JAhn 1Do" PassuiS. .11. WlmnI" 11,11 ( .,ard'ii C6,t' NN.: Ihmihle-

(daN adi( (Iompamis I 96'2. 1) 201,
4. ()t Ilie isorld outlmok (d thle .\tieti ills \dw Oi c\l %\ct'' t still
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YE~GAL LESSONS IN
NATIONAL SECURITY

By EDWIN TIMBERS

Consiltation does not automnaticall' N ge~state consen~stus. hu it is
surelyv a precondition. On the other hand, foreign policY hxY
executiz' te preempti.on almost aiualys has aI pa.'nfl ?t'coi.

-j1ohnl C. (;uk~e-

THE IRAN-CONTRA AFFAIR OF 1986-87 HAS BEEN ONE OF
the most important constitutional confrontations hetween
Congress and the White House in LTS history, another
skirmish in the long line of conflicts between the Pei
dent and Congress over thtir respective p~owers in the
field of foreign affairs, including the power to uIse and
threaten to use US armed forces. This conflict b~egan In
President G;eorge Washington's second term of' office.
and has continued unabated and unresolved ever since.
Although the pattern of' practice and the guidelines of'
the Supreme Court are clear, Congress From time to time
has refused to follow~ the Court's decisions with the result
that there has been a recurring political controversy.

Congress claims that the P~resident is coiist itutionallv
obhged to "consult" Congress, or at least to informl it. of'
everything he does or plans to do in the field of' foreign
affairs, and that it has the right to pass laws restricting
and controlling Presidential actions in this fijeldi. President
Keagan and his predecessors clalim that the Coitstitucioii

The late IDr. Ii mbers was a h(Ut nit eme n er ofl thle Inum ;iia Co-
lege of the Arnied l'orces. '[he Center flo the St ilId oIi Ihle P~ceidciit%
will publish this essay in 1 989-90 under the title. 'Legail int Iniltimi-
tiozial Aspe~ts of the Iran-Contra Alt~aiv.-
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ent rusts thle Preiden~~it with thle sole power to conduct tile
foreign relations of' the nation and a substantial share )'4
the power to make for-eign policy-. lit thle field of' foreign
aflairs, all] Presidents have insisted that they' are respon-
sible not to) Congress hut only to the people, particularly
thle conduct of' secret diplomlacy. President Nixon's sec ret
warning to the Soviet Union to not bomb (China's, nuclear
p~lanits is an example of'such uniquely Presidential action.

President Reagan's str'ong suppor-t f'or the N ic-
araguan Democratic Resistance Forces, comnmonly known
ats the ''contras-' or ''Freedom Fighters.'' resulted inl anl
Intense political struggle between himl and Congress over
the definition of' US policy toward Nicaragua. Fie was
dfetermined to prevent the spreadl Of' coiflmun111SuIi from11
Nicar'agUa to El Salvador, H ondu ras. Guatemala anid
ultimately, Mexico. and Ile Sought to accomplish this by-
providhing not only military and economic aid to the dfell-
ocraticall v elected government of' EL Salvador but also aild
to thle cont ras to Force either at change inl the exp~ansionist
policy- of' the Sandfinstit regime or the Overthrow of* that
go)vernmen]t.i

Con01gress. ol thle other Ihand, wa-s responding to publ-
lic-opl~jii ) polls, which Indcicated that at majorityv believed
Hat t lie I. nited States huadl 10 Vital intWerst InI thle ou~tcome

Of the St-I uggle b)Cý WCee thle Sa(iidinistas anlf thle Conlt as,
that( thle gi wHIug Involvement of' thle United States InI this
( Cel I ia A iler-icai warF Would( Iltiltimately lead to a 'iet -
na inI-t vpc war, that would( result InI Amler'icaI icasual t ie's.
lpossil IN briing tIec Uniitedl States .ito a militaryN .o )uf~roiita-
nlon with thle Soviet Iliioiu. andIial fl to bring denmllcracv
andl f'recloin o the NicaraguaTN~l people.

( )nt De~cembr 21, 1 982. Conilgress Sought to rest rict
the( President's ablilty to limplemencit hIls policy when It

pa.issed( thle first 0 )f five Bolandl aniciulintents, prohibiting
thle D~epartmnwt of D~efeinse (D)O1) anld tile Ceintral Intecl-
ligetice Ag('ii(y ((CIA) f roii speninoilg funds~l to overt br-ow
the gm-cruiuicuit of Nit a"ragua or to provoke con Ilict
betwceei Nl(icaraIgua mid Hfonduras., ThIis aureuilnueurt
pa~ssed l iit ilie H ouse of R('ji('cscwmiv'5l)c Im I \ott oA
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4 11-0, was later passedl by- the Seniate. and was sigtle I into
law byv tile Priesident.

()in LDece ibet 9. 1 983, ( .oigtss passed the( Initel-
l igenice Aut horizat ion Act for M isal Year 1 984 w Iicit
('hanged thle first Boland amnendmenet I1w lintit ing tilie obli-
gati onal. aut hority of the CIA and the L)()L to ) $24 mnillion
for aidi to the tolitras. Iii sectt 101 10 1L this statute spmeciti~
that it referred to the Central Initel ligencte Agentv ;, thle

D)epartmenit of' [Def'ense, D)efenise I tttllgeiite Agency,
the National Security Agency; the Departmuents ot Artii.
Navy andl Air Forte; thle D~epartmient of' State; the
IDeparmuent of lreasurv: the D~epartmnent of '. Eiergyv; tile
Federal Bureau of, Invxestigation: and( thle D~rug Enforce-
men t A\dlltiiiiSt ratioln.2 Also. whIiereas tilie fi rst Bolanid
anlietdi~ltent 1)rohlilitedl on lv activities donoe for tilie pin-
pose of overth rowing the government of' Ni waragta. tOlw

set()ndl prohibilitedI aniy exlpenclit utme above S24 inillitmn
.1WhiCh would have thle ef'fec-t Of supportitig. directN Or 0

iiioirectlv military or, paratmilitary olceratiolis ill
Nit.airtgua by ativ niatiotn, group. orgatit/atioii. mio\e-
iilent. or inividu~i~tal.*

( )n ( )ctober 3, 1984. C onigress c-ut off all funding lot
the cotitis and po h ~()iblitedI thle Departmniit o f D)efe nse.
the Certital I ntelligetice Ageiitv, anid any ot be agency or
ent it v of the LUS ( Overiineiet "involved in in telligemite
activities front Ii rect l or indirect l sutppo)rtinig iniiltar\
opemationis in N itaraglia .''I This ount right pro)hib~ition \\ias

subjec't to ton fli(tting in lerpretat ions. WAhereais several of
its (o~ngressiotlal supporters believed thatlieO act!ivit ies o
the National Setn ritv Councnil were ci )vereol. the Presi-
(dentits Intelligetiwe Oversight Board adlvisedl that thle
rest i-4t tois onl lethal assistance to the comitras (lid in)

(-over the National Securlity C0111161i staff.'
The four11th Bolatnd amnendmient,. which o oveteo

1985-86, included $27 tinilioii flor 'Iitiiaiiitariami aiol lo
thle conitras. Considerable debate occtinrreoh abouit tile
sco~pe of the termn -htanititarian," partic(ularly over ai
graly areai of, itemns thatl are both nionilethial and rion-
hiiumanitatiani, such.I as nliiltarv-t ypt unliforils. It was
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finallv decided that "humanitarian" aid included food,
clothing (including uniforms), and medicine.A The
arming, training and advising of the contras by CIA and
DOD personnel were prohibited.

TFhe fifth and final version of the Boland amend-
ment provided a classflied amount of aid for the contras
from D)ecember 1985 to October 1986.7 In June 1986,
Congress voted $100 million in aid for the contras.

A strict construction of the Boland amendment
would exclude the National Security Council staff, since it
is not I of the 10 agencies of the Government designated.
Even this construction, however, would not necessarily
exclude either Lieutenant Colonel Oliver L. North, a key
member of the National Security Council staff, or Vice
Admiral John M. Poindexter, USN, Assistant to the Presi-
dent for National Security Affairs, since they were and
are uniformed members of the Department of Defense,
one of the agencies expressly designated in the Boland
amendment.

The principal members of the National Security
(Council are the President, the Vice President, the Secre-
tary of State, and the Secretary of Defense, and its meet-
ings are usually attended by the Director of Central
Intelligence and the Chairman of the Joint Chiefs of
Staff. Since the Central Intelligence Agency, the National
Security Agency, and the Defense Intelligence Agency
are three of the nation's principal generators of intel-
ligence data and analyses and since all of the above offi-
cials are major users of such data and analyses, the
Boland amendiment could reasonably be construed to
apply to the National Security Council and its staff as an
agency "involved in intelligence actvities."

'nited Nations and Rio Agreements•

Lqually relevant to the extension of US aid to the
contras are the provisions of the United Nations Charter,
the (;harter of the Organization of American States, and
lie Inter-American Treaty of Reciprocal Assistance of

1947 (the Rio lreaty). As a signatory of each of these
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treaties madle under the authoritV of the Uniiitedl States,
the United States is hound bv their termis.-5 Article 2(3)
and (4) of the United Nations Charter states

3. All members shiall sentle their initernationa~l dlisputets b%
peacefull meanls inI such at manner that InIernat1,1 MI 1,1l pI)C
anld Secur1itN\. and justice are not eildailgtiicl.

4. All Members shall retrain in their international rela-
tions fron, the threat Or- Use () iifrc gaii 1st the territoin ral
Integrity or politlual independemwe (In am xsi atc. i~iin anm
other manner iiwonlsistc!It with the I'llrpo)ss o)I the
Unlitedl States.

TIhe tinning of' Nicaraguanl harbors bA theC CIA %\aS anl act
of' war against Nicaragua and~ plain l\ fin \i(lat ioi of art i-
dcl 2(4). MIoreover, all let hal aid gil ei b\ the Uniit ed
States to the contrais was tantamouinut to ant arimed atta( k
onf Nicaragua accordling to well-established p~rinipilles of
international law.

Article 33( 1) ot the charter states

The parties to a1i1\ dispuite, the omiltinliaillc () of\I)[[ Ii s
likely to) en langer thle inalinteIatICe Of itIterntioNal0 Pt)Vi(V
and securit\ , shiall, first of all, seek a solUtion 1 In nego~ia-

settlement, resort to regional agenciles orIII aitaIOlgeinets.
or- other lpeacetil means of' their o,%n In ( imc.

At no timle didl the Untiited States seek to resolve its
(liferences with Nicaragua b' aINy Of' these meIans.. It
withdrew From the compulsory jurisdiction of' the Inter-

naIoa Cor fjustice 'ii the case of'Aba ragnua v. Unlc

States,0 and withdrew its supIport of' anl agreemenCIt Worked
out fin September 1983 by the Contadlora Groupl of
nations-Mexic). Vetnezuela , Panama, and (Colombia-
which provided aI p~eace plat f'Or C ent ral America.

Article 5 1 of' the charter, however. p)rotects "... thle
inherent right of indlividlual or- collective self -defenrse if an
artnied attack Occurs against af NI ember of the Uniiit ed
Nations, utIFtil the Security Council has taken the incas-
tires necessary to mainitain in tern at iontial peace aniid
securi-ty.'' L'nldcr this article, the posit ion of' thle United
States has been that the shtipmenit of' arms bv rC11agtia
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to thle Salvad~oria ii guierrillajs was. inl effect, ant 'armied
at tack" againstl tilie governmeneit of' Ell Salvador anid that
U nited States assistance to the government of' El Salvador
and to the NicaragUanl coil tras was an act of' Collective
self-defense against an attempt to over'throw the govern-
ment of' El Salvador and against the threat created by
C ommuniiiist expansion Ili C enitral America to thle security
of' the Unitedl States. After the~ (;Lihdii Missile Crisis Of'
1 962 and lie Six-Day War of' 1967, die wor'ld (:ommunitN
dlecidedl that at state (toes not have to wait b)efore exercis-
ing its right of* self'-defense Until It Is too late hUt canl act
anticilpatorilY to protect itself' against threats and its per-
ceptions of' attack before an actual attack, has Occurred.'
Onl the other hand, according to Prof'essor Eu~genle V.
Rostow., "states are absolutely p)rohibited by international
law from assisting rebels against the government of' a
state, even if' hostilities reach the level of' actual bellig-

..e.....11 Thus, international law would condemn
eqlually UnIte States aid to the contras and Nicaraguan
aidl to the El Salvadoran guterrillas.

Ini 1 970, the Uini ted Nations G;eneral Assembly
adopted by consensuIs the "D~eclarat ion onl Princip1 les ,1'
Initernat ional Law Conicern Ing Friendly Relations and
(:00peratiionl A 10inoig St at es tin Accorid an ce with thle
C harter' of' the United Nations."' Thlat declaration stated

No Statte shall or'ganizie. assist. f onileni. finiance. incite o1'
toler'aite sub veirsive. terror'ist ori armiied activitijes directied
towards the \'iolenit overthr iow of ih lie egiinc (of anlothfer'
State. or iinterfecre ill (]i.il strife ini anoiher Siate.

The aciivities of' the LInited States ill support of' the
(coiltras plainl iiv iolate thIiis (leclarat i n.

Artic'le 1 8 OF the Charter of' the O rganization of'
American St ate (O5( AS) Imposes simuilari obligat i( )ii5

No Stale or group of' States Ias die light to initel-vejie.
diI.IN re oi- 1 ind~il'e(t l\. t'or ally reasonl whlaex ci, Ill tile
iuiiei'iial on. (.Xtt'nli~Il af~fairs of ailI oilher State. File forego-
iiig prIinc(ip~le prohlibits not onkial' ilied for(c hill also ail]
other1 to Ill of, iMiiei'f'ereic 0or atteliiltcd dircl'i against tilie
lI'CIsondlitfit ofI the state or1 agailist its lpolitictal. econloimi.
mildo ( tl it-it' Ielen Ic I IIs. 12
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The activities of' the Uin ited St ates in providing both
lethal an(i nonlet hal did to the cointras violdate this art icle.

Articles 23 and 24 fur-ther require that all (lisputes
arising between the Rtates in this hemisphere are to) be
submitted to peaceful pr)cedlu res inductiling (lirect iieg I-
tiation, goord offices, mediation, invest igat ion. concilia-
tion, Judicial settlement, arbitration, and 01ther means.
Moreover, an act of' aggression against a State of' the OAS
is to be considered an act against all members anI nia\
consist of' any' act of' aggression short of' armued at tack.
TVhe mining of' Nicaraguan harbors by the CIA is a form
of' arm-ed attack," and US aid for the conitras is anl -act of'
aggression" prohibitedI by the OAS Charter.

If' a State is confronted with such aggression, the Rio
TFreaty requires that the parties

su~bmiit everyV coiui OVer-S\ which mla\ arise lbet\weeii them
to methods of'peaceful setlemnent and ... ctdeamor to set-
tie any such onit rovetsv atnlOtg themuseixes 6N mleans. ol
the I)rowed iires in force inr the Inmter-Amnericati Svst em
before referring it to the Genmerial Assenii 11 of tlire
Sect,'im Co(;~uncil of'iu the Unitt-d N ations.'ý

In aldition to the requirements o[' the above t reatimes,
section 10(9(d) of' the 1984 1Intelligenice Act reqluires thle
President to

ulse all diphlomiatic mleanis at his dispo( sal to eml1ouIrmage thle
O)rganiization of' American States to seek resoluntion (If the
cotiflct ini Cent al Amnerica W~aed orr the pim X ih os ot
the Final Act of' thle San lose -, ,on lerenice of 0( tober 1982.
especially principles (d), tc). atnd (g) irelatitng to nlonimitem'-
X'etutki ini the imitenmiia alfih'A of' (otherm' um~niie. (Ien'iig
support for' terrorist aiid snhx'emsive cenlemens in ot her'
states, and imitem'miatnlal simperxision of' fully weiif'iable
ariantgemilentis.1

Presidemut Reagant has miot us~ed ai'y -(Iipl(ornti( mcieanis ai
his dlisposal" to copl \111 )w thtie r'equ~iremieints of this act1
of'C(ongm'ess.

Sec(tioni If09(c) furtither states

Ilme LINit"! States should support VICe1ms1m es1. of' thle ()igam-
niziatiomi ofI Amineriumm Slates. as wel~l a" efforts of 111ie
( oiitadoi'. Grmoup which svek to) ci11( slilppolm'I tom' iei'vol kis
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SubN) cl-Sit IeoI ot Ifer it( t 1% itS dI e IIf I el t theNto iI eltt
o% elthirlO' ()f d it govtrili nitut of ( m111ritcs III ("Cliff ll

The Reagan adminIIistr'ationl refuLSed to support anl agree-
lilt reahe ltblCf thle (:0111adl(ra G rou p of' nationls inl
September 1983. The above lawvs and( treaties definle thle
(IL~titS Of thle President and hIls subordinates fin the
CXC(ui tive b~ranch concerning US in volvenment inl Nic-
ar-agUal.

I)ibama V enturcs

The sale of' armis to Iran inIVOlVed another' gr-oupI Of
laws and had (listinctlv lifTterent objectives tfPom those in
Nicaragua. First, the armis sale was Intended to obtain thle
release of' A merican hostages held inl BeiruLt, L.ebanton.
The seizure of' American hostages Isisa gross violation of"
Illternational law that entitles the U.nitedl States to Use
whate~ver Force Is reasonably neccessary to cure this b~reach
of international law. If' the President dlecidles that thle Ilse
of 1ýircc (1i nder thle ci rcumistances wonuld be i mprtudent,
nImpr~actical, or- too cost ly. hie call anid shoutldI netgot iate 1,01r
their release, pro\ ided that his doing so will not violate

anyv statutes of, thle Uinited Stat es. P~rotecting Amiericani cit-
izens abroad who are Ill s5u( 11 difliculty is anl obligation of'
the tUnited~ States ats at sovereigni niation. an on1 ~ly the
Presidetnt can act f'or the nation inl suIch ait naionM01. Ill
addition, thle President hoped that this sale would estab-
isl ita strategic opening with Iranjin mod)erates whichl

would hielp Imlprove U nited States-I ran relations aind pr-e-
vent thle Soviet Unjioni from gaining- control of' Iran, at
((IIIifii I of elior-ilious str'ategic fillipor~tailce to thet Unlitedl
Stastes anid its all its. Also, tilie prIofits Front1tile sale welt
expeCctedl to bet u~sed to suistainl the conitras dulrinig thle
(litoff of'aid unider the Boland amndmellnlt.

1Duiring the 19¶70ls, ( oiigress passed1 several laws that
hlmit thle P~residenits Options Inl foreign relat ions. par'-
ficuliarlyN hIls ait ho-tit yInl armls Sales. While several o f these
Y"w5 conltalin a legislative veto provision, which thle
Sup lremie Cou~trt dleclaredl unlconistitutiional inl 1983 Inl thle
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case of' INS v. (.hadha." under the legal princip~le of' st'v-
erabllt% , thle b~alance ofI these laws may be deemed valid
and binding onl the President until tile%, are either
repealedl by (ongr-ess or declared unconstituttionial m! tot)
by the Supreme Cour t. The 1973l Foreign Assistance Act
(PbliWc Law 99-559) required the P~resident to give
advance notice to Congress of any ofier to sell to fo(reign
cou~ntries dlef'ense articles and services Valuied at $25 fuild-

lion or mor-e. and~ enmpowered Congress to dlisapprove
su~ch sales within 20) calendar dlays 1y concurrent resOILt-
tion.17 The Armtrs Export Control Act,"' the principal US
statute governing arms sales abroad, makes it Lunlawf'ul to
exp~ort armis withon ita license. Exports of' arms by US
Government agecieiis. however. (1o not require a license
i f' the~ are otherwise au.thorized by law. Criminal penal-
ties are provided f'or willful violations. Thie Arms Export
Control Act also requirles that the P~resid~ent consent to
anv trans fer's by another count-try of arms exported fr-oml
the U nited States under the act and imnposes three
conditions bef'Ore such P~residential consent may be given:

(a) the Ujnited St ares would itself trarsiuer the atMill III
qu~estion to the recipfeint cotnt lrv:
(1)) at commitmen Iin wIrit ing lhts beeni obtained from the
recipientl con i r ilgaiti st u aIMtt horii1ed retransfer of'
significanit arm11s, suIch as missiles, and

(c) at prior writteni certification regatrding the ret ranisfer is
sttbntitted to tie (Xitgiess if thle dcf'Cnse equiL~pmen~t. suIcI
ats missiles, has all acquisition cost of' $ 14 million or more.

Ini addition, the act generally imposes restrictions oil
which cou~ntries are eligible to receive US arnms and onl
the pttfposes [Or which arms may be sold. Section 614(2)
of' the act permlits thle President to waive tlie require-
mnIICIs o1' the( act, bu~t thiis waiveCr auithor-ity nmay not be
exercisedl unless It is dleternminedf that the' inter national
arnus sales are "vital to the ntat ional securityv interests of'
the United States."Furt thermnore . le fore granting at
waiver, th e P~resident must constult with and provide writ-
tell justif icatioti to thle foreigni alTairs and appropriations
committees of' thle C ongress.'



iIn 1976. the >Nelsoii-liiighiani amlendmenict to the(
\rins Exp( rt (Control Acit lightenied thlese rest rictionsi to

incI~lue adolvaCnmetoificatioti of' aiiv sale of' -nialor
(lfiCI'CeS e(I u ipmefllt totaling over S7 mnill ion. ( ;ogress is

givenl J() dlays iniwhc to exrc,-ise its legislativeC vet( ).2

The re por () f' thle Thwver C om mission states that
whiet her US involverent (hiring 1985 in the Iranian arms
sale wvas lawfu'tl depends utpon whlether the P~resident
appjrowe(I the tranisactions beCf ore t hey Occurried. \\it horn
suech prijor a ppjrovalI. there wvas no& ant ho ri tv Mr the
U nitedl States eit her to transfer aims or conrsent to Imsiel's
transf'er ofI US-supplied arms t" Hran."' Al;bough the
President (lid find that thle armils sale to I ran wa.is vital to
the nat i al securiity' inerest, Con gress wvas ium) notified
its requtired by thle Armis [xpmr; Contro)l Act. the H ughes-
Ryan amendilmeiit andl the Nationaf Seeuritv Aet of
194722

O i;Jn atnary 1 7. 1986. it Presidential Finding (liof for-
inall v approve the I ran initiative ats at covert intelligence
o)peration uinder thre National Securityv Act and, thus.
1)10)vidfed legal authority tot- the United States wo transfer
arms (direct ly to Iran. D)espite thre Fact t hat the N ationial
Security Aet requ~ireCs that Congress be inotified() f' co)vert
initell igenlce operat ion-, the P~resid1en tial fi tiding of' 1 7
J antuary dIirect ed that cmnigressi )nal ni)tilicatio u be wvith -
held, and this finditig was subsequewntly lestroved by Vice
Adminiral Poindexter wit out its having been (0111 munin-
catedl to (A;ilgress. Moreover, w-hen a nive provisioin wvas
add~edl to thle A rni [xport Control Act in August 1986.
pro~hibiting exports to cou ntrties oni the terrorism list (at
list that contained Irtan). no) determination wvas made of'
the e ffeet of ilhis provision on the legitimacv of arimis
transf'ers to Iran undIer thle National Security .Act.

(]o.ýiohdiopial (otisideratiotts

1he constitutional o)bligation of' thle President and his
sutbo0rd1in at es in thle executittve b~ranch I to uiph10(1d the
( AOlt itutton, laws of' thle U nited States. atid tr1eat ies to
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Which .1 lie( Illiitedl States is i a l-dtN is dlearly stated ill art i-
dle 11 ol the (A !oist itutiton. thle filial p)aragraph oI art id-e
11. sectioni 1 of t~l te Conist ituttiont states

Betoic he, Orw Pank~i(lt. enter on the Exertionolm hii
( )fice. lie shtall take the toll~miiig oath ()I- affiirma~tion: A
(10 solo.iiitil s~tc;1 (o1 afirilt) that I %\ill faithiullx execoute
the ()l'ii(C- ofth l~it( rsidentt oI tile United Slatcs. and w\ill
to th flu bst of 1Nv Ahilitý ý. p~rest ~\. Jptot(t t. and (Ictfi1(I
the( (oisistitltioii of, tile Uniitedl Status.-

lit adlditioni. arti(cl 11. sectioni 3. of' the (:oistittition
requoires t hat thle President -shall take (]are that the Laws
fle faithkilly executed...

"Fihe cotist iitttju tiautI o(f, tile Boland~ arnierld itlent Ihas
!heeti quoestione )i(I it the ground 1( that it is a congressionala
usurpation i()Iiio the 1)owr of the Ikesidcen to fiinctt(n as
I he sole organi of' US foreign relat ions and t heref ore at
vu lat uitt of, dwi eartu i- tpwr principle, which lies
atl thle heart of, thle A uliericait SN-st eii of' governmient. To
he coistit utional. a statute titlst have b~eeni enactedI
atccord in g to tile proedre((~ i p~ciL*..d ill article I. sect ion
7. of (lie ( oitstittition. and it Must5 tiot be ill COrtfliC Itillh

alt plii isioit of tilie (onstistutitton. Thie Boland~ aiiiendl-
mneit was passed by each Houise of ( Conigress andi~ signed
intto law lby thle Pres id(ent in accord a ice with the
proedr prc' lisori'ilL' by the ( ;nstiwtion. Is it neverthe
less unconst151ituIt ion)al ott thle groutnd that it vio lates the

Articile I. sect ion) 8. of, thle C onstitult ion explicit ly vests
lie power of thle pur1 se in C ongress. lit its various ver-

5H)ion. the Bo land ailieit(inmetit stated tilie teftisal of, Coni-
gress to authorize expend~itur-es for certain puorposes, b)ill
it (hi( not p)rohib~it the eXeC~ltive branlch ageticieS it listed
I rom ad1Iing or seeking to atil the contrts. These agencies
Were free to su pport the contrtas to any\ man ner that
wouldl not involve thle exp~enditutre of' funds appropriated
to theti by Con gress 01 wýhiohI would 110t exceed dhe (ap
which Contgre'ss placed ()ti their ex pendituiires for sit( 11
pu rpose.

Aid by agentcies riot des i gnat ed by the stat ute.
provided that the\- were not en gaged in intelligence-
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related activities, was allowed, it was argued, as was aid by
nongovernmental dlonors with private funds. Among the
precedents for the Boland amendment were the Nelson-
Bingham amendments,23 the Cooper-Church amendment
of 1971,21 the Fulbright amendment to the Second Sup-
plemental Appropriations Act for FY 1973, 25 the War
Powers Resolution of' 1973,,26 the Hughes-Ryan amend-
ment to the Foreign Assistance Act of 1974,27 the Turkish
Arms Embargo of' 1974,211 and the Clark amendment to
the Arms Export Control Act of 1976.29

In addition to the above statutes, the Constitution
makes numerous provisions for the participation of Con-
gress in the formulation and implementation of US for-
eign policy. The Constitution requires that, bef'ore a
treaty can take effect, it must first be approved by a two-

thirds majority of the Senators present, provided there is
a quorum. The Senate, moreover, may change the word-
ing of a treaty draft, which means that it must be resub-
mitted to other parties for approval. The Senate may also
write "reservations" limiting the obligations of the United

States, and it may state its "understandings" which inter-
pret provisions. Although the House of Representatives
does not approve treaties, it can refuse to pass imple-
inenting legislation or to fund treaties.

Even in the absence of treaties or statutory authoritv,
the President has inherent constitutional power, since he
is the sole organ of' the nation in the conduct of' foreign
relations, the Commander in Chief' of the Armed Forces,
an(d the Chief of State.:'( Subject to the approval of the
Senate, he appoints ambassadors, ministers, consuls, and
the principal policy-making officers of the Department of
State, Department of Defense, and the Central Intel-
ligence Agency. As Commander in Chief, he may also
introduce American troops into hostilities abroad.
Although Congress cannot prevent him fi om engaging in
foreign covert-action operations, it can establish and

oversee the means he uses to t"-ecute them Thus, while
Congress cannot forbid him to use secret agents in the
execution of his constitutional duties as President, it
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could, for example, forbid such agents to engage in polit-
ical assassination. As Professor Lugene V. Rostow has
stated

the principle of the separation of powers does not mean
that the three separate branches of the government are
really separate at all. For the most part. their powers are
commingled and shared. They are theref'Ore not inde-
pendent I)ut interdepenrdent. although there are some
functions unique to each branch. Only a judge can issue a
mandamus. O01ly Co0ingress can declare war. 0nlV the
Presidcnt can order the troops into battle.)1

Where the System Aalfnictioned

The Tower Commission Report clearly delineated
what went wrong in the Iran-contra affair. First, the arms
sale to iran was directly contrary to the administration's
policies on terrorism, its arms embargo toward Iran, and
its urging of its allies not to sell arms to Iran. This contra-
diction between policy and conduct tundernlined United
States credibility. Another contradiction existed within
the administration when the staff of the National Security
Council, the personal staff of the President, was support-
ing the contras at a time when the Boland amendment
forbade other agencies to( do so.

Second, the arms transfer to Iran was not subjected

either to the established procedures for interagency con-
sideration or to the more restrictive procedures for hand-
ling covert operations prescribed in National Security
Decision Directive 159. As a result, there was inadeqtuate
opportunity for a full hearing before the President. FUr-
thermore, there was no rigorous review of the initiative
below the Cabinet level; no formal written minutes of
meetings were kept; and, the President's decisions were
not formally recorded.

Third, little attention was given to the implications of
implementing the initiative. There is no evidence that
such questions as the following were adequately ad-
dressed: Should the NSC staff, an advisory body to the
President, have had operational control of the initiative
rather than an agency vested with onerational iiuthoritv
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s tic h as t Lu (:1 :\ X� lot t were thu lug;i I i in plications of
using lit irud :\ji Voruu Major (�eneraI Richard V
Suu u Is pit \dt(' tie! W() i-k of o��erdt �VC5 to tin plement 3

ii idj( it liii! taO vu a II u(-t i tig US h reign relati( )tiS? What were
ii tu nui plicat ii illS ( if t his in it idtt\e for the tmhtarv balance

Lu NI i 1(1 le List, us puciallv for the outcome of the
I id ti-I rd(j \\d if \\ott 1(1 I liuse anus contribute to I ran's
yin rw If so, how would such a victor� affect the United
Stdtus dti(l its �tllius?

nut h thu lid ii arms salu and the sit pplv of lethal
at �d iu )ii let Ii al aid to thu (-0th ras were cond ucted largely

� )ii\dt u iigatit/at i( his with 110 accountability to the L'S
( �( vu i-ti tiiu ii t Is lii s a ti illegal act of substituting the
hi 11(11 tug �( iwets of (a iiigress� Can the President privately
lii ti(l his h Ireigi I pohicx I-

12i ft Ii. ( .t itigruss �vas not itifoimed either of the Iran
tnit tat ive or of the activities of the NSC staff in support of
tliucotitias.

Sixi Ii. thuru is u�iduiicu that the Iran-contra initiative
vi dat C( I thu I. - iii ted N at ions Charter, the Charter of the
( )rga ti t ia t to ii of A tue rica ii States, the Inter-American
- Ireatv of Reciprocal Assistance of 1947, the Arms Export
(¼) iiitol ;\ ci t lie H it gli us- R �'a ti a men(l men t to the
lOleByti ,\ssistdtt(u :\ct the National Security Act ofh -- -

1947. attd lie I iitulhigetice .-\ct of 1984.
Sexeti It. t here is iio exi(letict' that the President

t-u(l it i i-e(I a ti g( )t( hit5 ti' View of a ii v aspect of the I ran-
totitid initiative Iw the NSC principals or the NSC staff,
ti( r 1i I lie insist ti�Oti dc(( in ntabilitv.

Light Ii, since the President's Chief of Staff from the
it icept 11)11 of Ii is teti it re asserted strong control over the
XX'h i te II Ott su staff, sought to extend his control to the
Nat iotta I St'ctt ritv Acixiser. was personally active in
lid! ioitdl set-ni-it v a hairs. atitl attended most of the meet-
it igs rega t-ditig lie I iati itijt iat ive. should he have CtlSiire(f
that an orderl� and rigol-ous policy i-eview was conducted
atid tiia(le l)l�t us lot- 1)ttbl Ic disclosure of the initia:ive?

- I his was tu it d1 me.
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Nintht, neither tilite Nationial Se(uritv Adviser nor1 the
D~irector of'lie CI1A Info rmed the N SC princiupals other
than thle Pi-esidenit of' the Irl-olItr-a untlat ive.32

R'((Jwl11/' ?dattllon.ý I ¾ -0 C m u ,suhA

The adversarial relationship between thle Conlgress
and the President xwhiichi reCsults 11ro1 OI_ orsystem~ of'
checks andf balanices anid tilie sepa rat1011 of' poxx'ers has
proved to be of' tile utiost vatilue InI preveniting thle abuse
of' power b\- either branich of' government. It' this inten-
tiorial artiis-lein gi I reIat Mnolsli itp degetnerat es In to two-
b)ranch paranoia. the government c-an become paraly/ed
and impotent. It is imperative that measures be taken
within thle fiamework of thle C onst itut ion to promote that
degree of cooperation between the two branches which is
essential to tilie fLI uctiotmililg of ourl g()ernment.

To help attain t his end anid to av( idl the recu~rremice
Of suIch anl aCut ctC Clfrti atioti ats that of' the Iiran-contra
affair, I su bin it thle follow~ing recommendations and
conlclusion s:

First. tile Presidenmt is accouniitabl)e and resp)onsible
for the conduct in of'fice of' his subordinates inI the execuI-
tive branch. He should prIovide guidelines at the beginl-
ning of his adminiist rat io tI() thle miembhers of the National
Secum itNy COu ictL, his Nationlal Scuri-ty' Adviser, and thle
National Secuilty (;ottitilC staf. These guidellines should
specify how these ind(ividluals w\ill relate to each othier,
what pr-ocedure-s tild laws tihe%' InuIst Miow ad, inI gen-
eral, w~hat the Presidenit expects of- them." It is par-

ticularlv itiiit t hat "'each adhtllitiiStlatiOnl formulate
precise guildelit tes fif )covert action aMid, on1ce formullated.
those pro)cedIures must b~e st rictly adhered to.""I

Second, sintce thle Presidoenlt IS accoult able a iid
responisib~le for thle entire cexeut tive branch, hie should
linStitLute within the Executive ( ff ice of thle Presid enta
f'Ornal r'eport inig, inispect ion, an 111 eview svstemi and(
r-e(I uire his pr_1io % xx' tit te alttt horii/at i( )ti1 ( rIlie i in pletiieti -

tationl of, any% t1a~lor initilative prop)osedI by tile personnmel
of that orgatmi/at iOn.
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lhird, recognizing that Congress has ai shared consti-
tutional role in tormulating and iImplemen ting US
foreign policy, the President should see to it that the comn-
mittees of both Houses of (C.ogress (oncerned with intel-
ligence and foreign affairs are iniformed of executive
branch activities in these areas. Ihis could be achieved hv
scheduling regular meetings with the chairmen of the
intelligence and foreign affairs committees and by leport-
ing all national security decisions of the President to the
intelligence committees of both Houses of ('otigress
within a specified period,

Fourth, the National SecturitV Council, as a per-sonal
staff agency of the President, should be prohibited by tile
President from exercising at any time and to any degree
the operation-al responsibilities of the Department of
Defense, the Department of State, and the Central Intel-
ligence Agency. It should, however, keep these agencies
fully- and con tinuti siv in tif-nrmed of' its intelligence
activities. In addition, the National Security Adviser
should be required to keel) adequate records of NSC con-
sultations and Presidential decisions to show what was
decided, to provide a basis for a periodic policy review,
and to learn f'ronm experience.;

Fifth, the National Security Adviser should never
exclude NSC principals from the decision process nor
interpose himself between the President and the NSC
principals. He should also keep the principals informed
of the thinking and decisions of the President and
faithfully represent the views of the principals to tile
President.C1 He should therefore not use his scheduled
intelligence briefing or other briefings of the President to
seek the President's decision oi significant matters
without the participation of the NSC principals.11'

Sixth, the Attorney- General and the Legal Adviser to
the Secretary of State should provide advice to the NSC
and the President. In addition, the position of legal
adviser to the NSC should be strengthened in stature to
help ensure that the activities of the NS( conform to the
Constitution and laws of the United States and treaties to
which the United States is a party?<•
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Seven th, to provide anl optimumli balance between the
Imperative of' protecting thle secrecy of' legally authorized
covert operations and tile need for effective congres-
sional oversight. Congress should consider merging the
Intelligence Committees of' the two Houses into one jolint
Intelligence Committee with a small staff'.3

Eighth, neither the President nor members of' his
administration should ever prof'ess at Foreign policy For
the United States and concurrently recommend Such a
policy to its allies when Such a policy is contrary to thle
Course the adniinistration Is actually pursuing.

As at Constitutional democracy, the United States is
and Mutst be at government of, by, and for the people.
When President Nixon used the power of' his office to
prosecute the war in Vietnam against the wishes of' i
majority of the American people, Congress passed several
laws to Force thle P~resident to b~e accountable f'or his
actions and to p~revent f'uture abuses of' Presidential
power.

The United States must be dedicated to the rule of'
law andl thle principles of' responsibility and accountabilitv
if ,it is to Persevere as a constitutional democracy and
retain the credlibility an epc eesr ')-isPosition

of leadership in the f'ree world. It Mutst give thle highest
priority to these principles and make certain that they at-c
scruIpulouIsly observed.

Noles

. ect ion 793 of thle D~efense Appropriations Act FY 1 983, Pilb-
fic Law 97-377. 96 Stilt. 1865: Ban onl Funds to ( )ettlito Sandinistas.
'I 'lie Boland amneidmient is thle dlirect descendant of thle Hu tghes-R~an
amiendmiient to illhe Foreign Assistance A(-t (Public Law 93-189) of 301
D ecemb er I 9 7-1, wh idii p h ibi Is an ' vCIJA activities a brC adl in i diled lk
reatda to( injt elli gencie galthe iring, "uniiess and tint i the President tfindis

that each such operationi is important to thle national se('urit\ of thle
Uniitedl States and te/amrf%. in at timely' fashion, at descriptionl andi scope
Cif Stull ))etat ic ri to tilie appropripiate u ru init tees of coniigress.-

2. Pub. L.. 98-215 9 C7 Statl. 1473.
3. Sect iont 1018, Iitel ligeitce Anti oti /at io n Act lot- FYV 198-4. PCub.

L. 9X-215, 97 Statl. 1-475.
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I[FH (;NGRF.sý. IN ADI)I HO1N P) I I IF. IN)IR IW, DIXI.RI-

Vail, ''Shalli hatve power"' ii ider a it icd I. se~th n 8 (the
en um11eraitedI l)OWV iS)

-to lav n (()Pc(I ott laxt's. Dloiis. lilll)osý. and~ Fxl;(iSeS

-to) pav the 1)ebt s,

-p-mt Oi(I for lthe (molltoll D1)ele'Se.

-To rt'gtlate tolifluierae with !Oveigil nationls.

-1() dcItfI I Icad IIh IStihii Pi ~rmicitie Iando FelImonies ( mililnItItI (l
oillt( Itue Igh seas and Offenses against the Law\ ofl
Nat iOnls.

-- to) giant Letiers ý,I \ar~pic andi Reprisal atnd niake

Rules (oncerning Captures oni Land and 1'.'ter.

-to) iise tio ;111)1) sport Aritnics.

-to) prid i~e andl nitaintim i Nax x.

-to) nake Rules lov te (, .o)\erinent and Regidlaton of
tlit' landl anido iiaxI i l'~s.

-to))i'ie for (afiiiig forth (lth' Mlltilrx to) eXecute Ohw
LawsV of t II nio I I. S Ih)I pp'5s I IIs I IrIctio IdtiiS andi repceI

-to provido.e for organ i/i ug. armi 11ng. and~ dlisciplin ing thie
Militia, and for governinllg such Part ofI them ats mlax he
em iplo' -'d ill the Set ic (e)o* the U tiji cd States.

-to) make all L aws wh ich shall be n ecessa ix anud proper
for (arrvitig in1to E.xecu~tioni the fOiegoiig p~0met'1  andl
all other p~owerCs \esteol b\ this C onstitut ion in) the (Gm~-
eritinenclt of lthe [niltedl S,.ltcs or illill] anyIpartilneiit oM
)IfR ice t here( of.

I.' c iill(' at j(e 1. see(t ii)Il 9) (thli prolubIitor\ po wers)

-No money, shall he dlraim fromil( the lreastin. hut Inl
( ottsequtloel~ of Ap)prophlt on iaolell bxd I Law: and~ a1
re(gtlartl Statemient andf :\ocohii of thli Red('11)15 and~

, Xptcit ltires of all public Moloiie shall be published
fromtl time1 to) tilm('.

377
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ArtIicle I. sect io I states, .\H lIIegi slaivi e l1owers
herein grantedI shall be vestedt in a ( oigres s o)f the
UniitedI States, which shall c( iisist ()I a Scnate an(I HouIse
o)f Represenitatives.-

III addlitioni to article 11 I.section 1. "All Executive
Powver shall b~e vestedl in a PResidlent 4l the Un tited States
of Amierica.- the Presideti has the l( Illowitig powers with
r~espect to nlational ScurIIity' )Oli(_v

-- The President shall he ( >mimiand in C hijef of thle
ArmyI and Navy o)f thle LUnited Statecs, and of the( Militia
when called into tilie actlial Service o)f thle U nited States.

-fi-e takes an (ilotl to .. pircs(1~c. protect, and dlefend
tile Constitution of, tile Un ited states.

-hfie shall have IPmIwr. I1\ and I itl ti le :\dvi~c and C on-
senit ofI the Senate. to) miake Iteaties. p)oi-mled tw\o-
thirds of lthe Seiialots presetnt (otillirI,

-lie shall tiotinlate. atid Im and with thle Adcvice and
Consetnt oA thle Senate shall appoitnt Ambiiassadors. ()ther

pubhlR( Mitnisterts and~ ( :is~iils .. itan all oitller Ot'ikers
(A the I' tiited States.

-lie shall receive :\nillassamlmis and other Puiblic
MIiniisters.

-fie shall take (ale that the Laws be faithiiillk execuited
anid shall Coniniissioti all the Offi~crs ()I the UntitedI
States.

[he President also) has thle veto which c-ati Ie over-
ridd~etn otnly by a two-thirds \. te o)F bol)t HiI ouse ; 111(1 Senl-
ate, at power which in the twentiethl cent ury has led the
President to Ie cal led the chi ef legislator ats well as thle
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THE CONS'Fvi-uriwý A-ND NATIONAL SECURITY:
A BICENTENNIAL VIEW

"We find oursekes III the uneasv situation where both
executive and iegislative leadership haye eroded badly. In
weakened condition, the leaderships at both enlJs of
Pennsylvania AVCuLIe need to help each other more than ever.
instead, WC find Unending bickering over the most crucial
issues of' the day-control over the budget, %var powers, and
nuclear arinaments."

-Edimmd S. Mushic

"'The adersarial relationship between the Congress and the
President v.,hich results front our sNstem of' checks and
balances and the separation of powers has proved to be of the
utniost %alue in preNenting the abuse of' power bý either
branch of' government.-

-Ldzcii Timbers

-In general, the fashion Is to deplore the invokernent of
Congress in foreign policy-making and to see such recent
congressional initiatlNes as the War PoNkers Resolution and
the Angola Resolution and tit(' difficult struggles oNer NIX
and the Panarna Canal Treat all(] SALT 11 as Inappropriate
exercises of' congressional po"er."

-Nctson W. P(Olsbl

-The d istribut loll of' po,.%er that (it(, constitutional framers
apparvntlN Intended has not bven ( hanged 1) amendment. but
it is difficult to recognize ]it that blueprint the role,, of' the
political branch(-, its ý,% c see them plaN ed todaN . It IS
parlicufark difficult to see III tit(. constit tit ional t(,\( (he
pmcrs of' the President %%hlchý llarrN Truman once said. at-('
SUCh ;is %Notild make (;enqhis Khan bitt0i Nith criNN."

-1.olm 11cilkill

"In effect, V,ý hat the vcpuhli( ml tm-Ill of Lým crIlIncilt and tit('
Idea of coll"em did %Nit" 141 legIIIIIIII/c politi(al IncquallIN."

-6 vf ,,, (, vi 1). / o % h ?
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